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TO 



THE KING. 



Filling successively at Madras, by the 
appointment of His late Majesty, youf Ma- 
jBstY^s revered Father, the, offices of Re- 
corder, and Chief J ustice, the attention ot the 

« 

r 

author of the following pages' was, ftofn an 

• * 

early period > called to the L&vt of the Hitidus j 
the Elements of \^hich, in parts of it ti^fer- 
able to British judicature in India, are now 
presented to your MaJjesty, — of all law, ope-^ 

I 

rating within your widely extended Empire, the 
Constitutional Depositary, and Guardian* 

Accept, then, Sirb, his duteous thanks, for 
your gracious permission, thus to lay at your 



Royal Feet, this latest result of his professionat 
labours; regarding, as they do, aa important 
portion of yonr distant subjects* 

Your Majesty^s known goodness of heart 
will incline you to take a particular concern in 
the laws of a people, remarkable for having, in 
all time, looked, with a kind of innate reverence, 
to the character and person of a King. To 
this disposition in your Majesty, the appeal 
will Dot have been made in vain, on behalf of 
millions upon millions,^ spread over vast pro- 
vinces of the East; — by nature a gentle, and 
historically an interesting race, gratefully ac- 
knowledging your mild empire; and, in return 
for obedience, supplicating only, together with 
protection, the preservation to them of their 
Institutions, (however superstitiously deduced^) 
—subject to as little change, as may be con- 
sistent with its stability* 



/ 



Compiled partly with this view, which no- 
thing is likely so essentially to promote, as your 



Majesty's Gracious Patronage, the work, — 
the employment of that leisure, which, since 
his retirement from office, the author owes to 
the Royal Bounty,— is now, with all deference, 
inscribed to your Majesty, by 

Sire, 

Your MAJESTY'S 

t 

Devoted and faithful 

Subject and Servant, 



Thomas Andrew Strange, 



Bath, August Hfy 1825. 
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PREFACE. 



The following work originates in the possession of a 
mass of opinions, upon points of Hindu law, delivered by 
their Pandits, on references by the courts dispersed in 
the territories dependant on the government of .Madras. 
They were, at the desire of the author, transmitted to 
him for his information, from time to time, by various 
Company's judges, through a period of several) years, 
during which he exercised the judicial office under the 
Royal Charter at that Presidency ; and, having been sub- 
sequently seen, and commented. upon by Mr. Colebrooke, 
and, in some instances, by Mr. Sutherland of Bengal, as 
well as by the late Mr.. Ellis of Madras, their respective 
^' Remarks," obtained upon, and annexed to them,.seemed 
to render them documents of too great value, not to be 
turned, in some way or other, to public account; .more 
especially considering how little was known of Hindu 
law at the time, in that part of India. At first, and 
during the author's continuance in India, nothing was in 
contemplation, beyond a selection . of the papers alluded 
to, under some convenient arrangement. But, . subse- 
quent to his quitting it, and return to Europe, the posses- 
sion of leisure, with the desire to be useful, gradually 
suggested a compilation, i that might rraore, effectually 
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facilitate to all, having occasion to become acquainted 
with it, a connected knowledge of the law in question, 
to the extent of its use in the British courts established in 
India, whether under the direct authority of the king, or 
that of the East India Company. Thus, what had been 
at first, not the principal only, but the sole intention, 
namely, to give publicity to what he so possessed, be- 
came in the end a subordioatcl on^,, as codn^fiQld witfr 
the more extended idea,, ssbcieq-uently adopitedv With 
this, view, he proceeded, at his e^iest convenience^ to 
resume for the purpose his study of the Ins4iifUlas cif 
Menu, in the translatiofn of Sir Willistm Jone»; that of tbe 
twa treatises osi Inheritaoice^ translated and illiastrated. hy 
Mr. Colebrooke ; ici addition to which^ he was fortmtatd 
enough to obtain in time the more recent tracts on Adofi^ 
tion, prepared, after the manner of Mr. Cofebrooke^ by hid 
nephew^ Mr. Sotbetlaaid ; with a cooapaidiuni.' of tbe. hm o€ 
inheritance, of some celebrity, transiarted by Mr. Wyndb^ 
also of the Bengal service. To these were added the wcnrk 
id every British Hinda jurist's band,; known familiadrly hf 
the name of Mr. Coiebrodke's Digest ; f ogel^r witk the 
ReportSy through a succession of years, commencing pre- 
vious to 1805, in the Sudder Dewanny Adawlut of Besigal* 

The sources then of the following pages are, ia general. 
First, The printed works on Hindu law, aceeasible to the 
EngUslt reader^ compared with, — SecoBdly^ The MS'. 
papers, of which some account has been giveau It ^vill 
be the business of this Pre&ce to eolapgj^ a little u|m>& 
what has beetk already stated ; intermixiag briiefly such 
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jiotidM as the subject may suggest^ drawn principally from 
dtbcr M8S. in his possession ;— the chief of those exhi^it- 
htg statements and opinions, prevalent in Southern India, 
having been left by the late lamented Mr. Ellis of Madras, 
and recently traftsmitted to the author, by common friends 
of his, and of the deceased, at that Presidency. 

I. The general body of ceremonial and religious ob- 
servances, of moral duties, and of municipal law, con- 
stituting, in its most comprehensive sense, the Dharma 
Bastra of the Hindus, and derived, as will be seen in a 
succinct and masterly paper on the subject subjoined to 
this volume,(^) consists, 1 - Of their Smritis, or text-books ; 
each in structure, and most in doctrine, the same with 
that of Menu ;— attributed to authors, of whom scarcely 
any thing is known ; — in many instances, not even their 
names, the assumed ones being fictitious. These are each 
divided into three Candas, or sections ;— the Aekara 
Canda, relating to ceremonies ; the Vyavahara^ to law ; 
and the Prayaschit^ to expiation. With the first and last 
CandOLS of these works, the following one has nothing to 
do.-— 2. Of Glosses and Commentaries on the text-books ; 
— and, 3. Of Digests, comprehending either the whole 
system of jurisprudence, or relating only to particular 
titles of law. Of the latter, the Digest, translated by Mr. 
Colebrooke, is an instance; embracing, as it does, only 
eight, out of the eighteeoi acknowledged standing titles ; 
and referable principally, as it professes to be, to the 
subject of Contracts and Successions. 

(1) Letter A. post, p. 313. 
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1. Of the Text-bookSy varying ,in number, -according 
to , different authorities, from eighteen to thirty-six, and 
more,(^) the little that is known, in.point of history, will 
be found in the successive Prefaces, by Mr. Colebrookcj to 
his transl^.tions of the Digest, and two treatises on Inherit- 
ance ; in the latter of which, in particular, their respective 
value is accurately weighed and ascertained. By Para- 
sara^ author of one of these books, (referring to the Hindu 
division; of the world into four ages,) are assigned, as ap- 
propriate to the Crita Yuga^ or first age, the Institutes of 
Menu; to theTnV/Zjor second, the ordinances oi Gautama ; 
to XheDwaparaj or third, Sancha and Lichita; dJid, to the 
Caliy or fourth, (the present sinful age, as it is deemed,) his 
(JParasara's) own ordinances. A text-book of authority, 
written for, and known to be applicable to the present age, 
could not but be of peculiar value ; but, it having been 
observed, that these text-books consist each of three . dis- 
tinct parts, it happens that, in ParasardSy the second, or 
Vyavahara Canda, (which must have comprised, his legal 
Institutes,) is entirely wanting : so that a professed com- 
mentary on this Smriti, that will be more particularly no- 
ticed, founds itself, in this respect, upon nothing belonging 
exclusively to Parasara^ beyond a verse extracted from the 
Achara^ or first Canda^ purporting merely, " that the 



(1) See Preface to-Digest^.p. ziii. et seq. The. following list U according to 
Yajnyawalcya. — Menu ; Atri ; Vislmu ; Uarita ; Yajnyawalcya ; Ushanas ; Angi^ 
ras; Yama; Apastamba ; Sanyerta; Catyayana; Vrihaspati; PaTa8aia;.Vyasa; 
Sancha and Lichita, (who were brothers, and wrote each a Smriti separately, and 
another jointly : the three being since considered as one work) ; Dacsha ; Gau- 
tama ; Satatapa ; and Vasishta. Parasara, whose name appears in the above list, 
enumerates also twenty select authors ; but, instead of Sanverta, Vrihaspati, and 
Vyasa, he gives the names of Casyapa, Bhrigu, and Prachetas. 



FiiEFAicfi. xiii 



•* princes of the earth are in this age enjoined to conform 
*^ to the dictates of justice." It is the opinion of the 
Southern jurists, and for this they sometimes cite VrihaS" 
pati,Q) that test-boolcs are not of themselves authority; and 
that the only final authority in Hindu law is to be sought, 
in these later times, in the conclusions and decisions of the 
authors of the several Digests and Commentaries, accord- 
ing to the schools, to v^rhich they respectively belonged ; — 
that the former are of importance in the schools, where law 
is taught ; but, abstractedly, of little in courts, where it is 
practised. On this ground, for want of an extended com- 
mentary upon them, (the glosses of Culluca and others 
being considered as explanatory only of the text,) the In- 
stitutes of MenUy though the undoubted foundation of all 
Hindu law, are looked upon by them as a work to be re- 
spected, rather than, in modern times, to be implicitly fol- 
lowed. ' 

2, 3. Commentaries^ and Digests. These also are nu- 
merous : their number proceeding in part from the cir- 
cumstance, that every succeeding dynasty in India did, at 
its commencement, produce, as the rule of its government, 
a new Commentary on, or a new Digest of, the ancient text- 
books ; the authority of which may be supposed to have 
declined locally, with the declining power of the dynasty, 
under which they originated. These likewise have been 
noticed in the Prefaces that have been alluded to ; nor is it 
probable,* that much that is material can be added to what 
Mr.'Colebrooke* has there said of them, whether as regard- 

(i; 8 Dig. 128. 
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ipg th^ir history^ or their merits. Tp the EngU^b stMdeD% 
iHa^Daya Bkaga oiJimuta Vahana^ and th^ Mitacfhara of 
Vifnyamswara^ (treatises on Inheritance,) are of pecwU^Mr 
importance;— as having been translated and illustrated by 
one, so competent a$ the perspQ who undertook, and per* 
formed, as he did, that m^ritoriqus labour ;— the ofte, the 
standard of law in bengal ; the other, received throughput 
the whole rang^ from Bienares, tP the pp^theminp^t e^tr^ 
mity of the p^ninsul^. The authority pf these^ within tbeif 
respective limits, is demonstrated, by thpii* having be^Q $9 
i^elepted, as the best guides for pur Co^rt?, throughout the 
British dominions iu India. They ar§ l^nq^ Qputiuup,Uy 
referred tp in the following wprlc ; a gr^^^t prpp<H^P|^ ^ 
which concenis iuheritw^^, according to the ^nl^g^ »«- 
eeptajtipu pf th?^t term ^mpug Hindu jurists* The lifep pb- 
siervation applies to^ the translaltipn, by Mr* Wyiiclj, of the 
Day a Crama Sangraha^oi Sricrishna Tercalancara^^ ^m." 
pendium of the same subject, noticed by Mr. Colebrooke 
as " gopd ;"(0 ^.nd, in an eminent degree, to those by Mr. 
Sutherland, of the J^att^ca Jfm««^fl, of Nan^ Pandita, 
j^nd the PqUoc^ Ch<^n4ric^ of JPlevqnda ^A^«^,-r-th^ 
standard treatise^ on the law pf f4^f^i<>i^ i^-^-H^f the fprmf^ 
of vbich, previous to its trauj^l^p, mu^h V?jehftd ^^y 
beeu mad^ by Mr. Colebrooke, in his upte^ qu thi? chapter qf 
th^ Mit^cshara, upon iim impp^fi^t branch JpflJ¥?du lit w. 

To these brief notices may with prppriety he added a 
few, applicable to the same class of wofk^i not trffffslated, 
that are, niext tp the Mitap^hara pf T^'^^WP Wflir4?| pf pftTft- 

(1 ) Preface to the Treatises on the Ij[jii4-*^ Lfiw of Inheritance, p. yu 
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4PoiuM;^Mthority in tb^terriliQFi^is dependant cm the govern^ 
vwent pf Mfwir-s^, These fm the Smriti Chmuirica, the 

> « 

Of the author of the Smriti CfK^ndrwa^ u^m^ Devanda 
Bhatta, little, if any thing, neeios to he known. The work, 
^ttribnJted to him^, wa-ii compiled dnjping the eidstem^e of the 
Viilyamg^^ra dominion, (lan ^J^ti^siy^ Southern empire, that 
ilpnrighed during the thirteenths fanjrteemth, and fifteexkth 
l?pntnri^ qf pur j^m;) hut .apps^Fen% not under the direct 
i^W^ctiw pf the government. It hag been considered by 
Mr, Cojebropke, to be a work of un/CpmmpB eateellence, if 
not wpeiipr, in extent of research, wd copuMJ^ness ofdi«t- 

qnisiticwj, tp the Mffdhavjfa ; thongh he wonld not venture 

tP say, upon his own opinion, which wpnld prevail where 
the^ might be found to differ. And Mr. EUis regarded it 
as highly valuable, for the con^plete infprm^ticm it affords, 
of the constitution of the several sorts of judicial tribu- 

najs, that existed in Southern India, at the time when it 
was composed ;(^) — and usefnl for practical purposes, as 
affording precedents fpr the fprms of processes, deeds, &c. ; 
— ^ well a^ for the clearness^ wijth wWeh points of la^ in 
it $tre dispussed. 



With regard to the Madhavyqt^ ppnjpiled for the Ca«- 
narese doipinions, by Vidyarany^wc^mh the eminently 
learned minister pf the founder oiVidyamgam ; who, living 
in the fourteenth jcentury, may be considered to have been, 
as it wfere> the lawgiver of the last Hindu dynasty;-— of 

(1) 6ee letter B. at the end of the yolume, p, 319. 
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the ficst and third Candas of thir celebrated work, to 
whiieh the sluthor gave the name of his htoXh^r Madhava 
Acharyay the basis is the text of Parasara ; but, as has 
been already explained, having, for the second, nothing 
of that Smriti's to proceed upon, it became in fact though 
not in name, a general Digest of all the legal authorities 
prevalent at the time in his part of India. However this 
may detract in some degree from its effeict, as being bot- 
tomed in truth upon no particular text, the general fame 
of the author is sO great, resting, as it does, not iipon this 
work alone, but, upon others also, particularly on his Com- 
mentary upon the fourVedas,^ — that, among his more intense 
admirers, he is held to have been an incstrnation of Siva ; 
and the work in question has, at all events, the advantage 
of being later in time than that of the Smriti Chandricay 
upon the basis of which it has been thought by Mr. Cole- 
brooke to have been evidently formed. 

Somewhere about the twelfth century of our era, the 
princes of the Cacatya family, establishing themselves to 
the north of the Crishna, built Annumconda, or Orugdlee, 
usually written Warankul, where they fixed their seat of 
government; which, extending itself by conquest, be- 
came the second great empire to the Southward; the first 
having preceded it about four centuries, while the third 
Viz& \h2iXoiVid;^anagara, already noticed. This second, 
comprehending, as it does, the territories now belonging to 
Hyderabad, the northern Circars, a considerable portion 
of the Camatic, and, generally speaking, the whole of the 
countries, of which the Tailanga is at present the spoken 
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language,— the Saraswati Vilasa, a general Digest, attri- 
buted to Pratej9tfr2^ra-^(^t;a-il/aAa Raja^ one oC the above- 
m^tioned princes^ (but probably composed only under his 
direction,) became the standard law-book of his dominions; 
in. which, (says Mr. Ellis,) the influence of its alleged regal 
ot'igin, and the introduction of new notions, referable, as has 
been thought, to the progress of the Mahomedan invasions, 
extending themselves about that time in a sputherly direc- 
tioti, is very apparent For the first time in India, the will 
0f the prince is in it declared paramount to the right of the 
subject; and the claim, on the part of the ruling power, to 
the absolute property in the soil, on which the modem 
revenue system of that country is fpunded, is here ad- 
vanced. It continues to be a book of some authority to 
the northward of the Pennar, where many customs exist, 
particularly respecting the tenure of land, that are de- 
rived from it; yet, even here, within its proper limits, it 

» 

is in a great measure supplanted by that of the Commen- 
tary of VynyaneswarUy the prevailing authority in South- 
ern India. 

■ ' '• - ' . ' . 

To conclude this brief account of Hindu law-books, 
with some notice of the Digest ^ that is in familiar use;--^ 
which, originating in the suggestion of Sir William 
Jones, was compiled by Jagannatha Tercapunchanana, 
(a learned Pandit,) and translated from the Sanscrit by 
Mr. Colebrooke;— it consists, like the Roman Digest, 
of texts, collected from works of authority, extant in the 
Sanscrit language only, having the names of their several 
authors prefixed, together with an ample commentary by 

b 
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the cQxnjpiler, founded for the most part \ipo;et ^vuim 
ones. That its ai^rangemeiit was not» ou its first app^ieyr.-: 
ance, satis^factory to the learned, and; that the Coxxmi^fk: 
tary abounds with friyolous disquisitions, as well a& with 
the discordant opinions of diffe^^it schook^ np^ al^ay/) 
sufficiently distinguished, rests upon the . best. aut^Ority^ 
that of the learned translator f by whom, its utiUtyf, fyH 
the purpose for which it was. planned, is well - nigh, diai? 
claiiDQted«0 It is long, therefore, since it was charft0-r 
terized, not unhappily, as ^^ the best law-book i(>x a 
'^ counsel, and the worst for a judge." And, as its doon 
trines, taken commonly from the Bei]\gal school^ £^4 
originating sometimes with the compiler, differ pA^ 
from &e authorities prevalent in the Sontib of Indi%.i^ 
had become matter of regret with the autho): of tb^ 
Prefaces referred to below, adverting, to fli^ fr^qj^ent 
use made of it by the Southern Paadit;;^, on ref^^enqes to 
them by the Courts, ^^ that they diovJkl have bees^ ti^ij9 
^ furnished with the means of adopting in thei^ answeji^Sy 
^^ whatever opinion may happen to be best ^fiqamv^;-^ 
^^ dat^d to any bias they may have contracted ;" while he 
could not but deprecate its tendeoipy to si^ersed^^ V^^^^ 
Petinsula, the works of ^f the much ^hx authprspj^theMi^ 
'Uacshara, the Smriti Ghandrica^ and th,e ]|i({a4hayya.''0 
But, in whatever degree Jaganpatha's Digest n^y have 
fatien in estimation, as a book to be used: witl|L adv?jE^^ 
in our Courts, and especially in, those, to. th§.Sauth;i^rd, it 

(1) See preface by Mr, Golebrooke to bis tranBlation of Jagannatba's Digest^ 
p.z},.;.and o|ore pacticolarlytbatto bis translation. o(tbe two treatises^oii Inbexitr 
ance* p* ii. 

(f ) Append. toI. ii. p. 150. 



PREFACE 



XIX 



reinains a mine of juridical leamiogy throwing light upon 
evtary question on which it treats, whatever attention it 
may require in extracting it In the course of the prer 
sent work, proportional care has been exerted, in com- 
paring passages appareciliy contradictory, or incongruous, 
(well known tq eaiist upon almost every point of Hindu 
law J as well as in drawing from the whole, after refe* 
cmbe to other available information, the probable practicai^ 
resoh;— **to which are usually sul]^<»ned sueh citations, as 
seemed ike best calculated to promote inquiry, if not to 
remove dcmbt Simch has be^n the use made of the com- 
pikr's part of the work; while the more frequent refe- 
rences Me to the testis; for the greater part of which, hf 
all' unacquainted with the Sanscrit., resort hitherto caM 
only be had with advantage to this Digest. 



Among the reported dedsions in the Sudder Dewanny 
Adawhit of Bemgal; comprisiitg cases of Mahomedan, as 
wieU as of Hindu law, d^duetiiig from the ktter sticb as 
turn upon particijto dtcumstauces^ or as proceed upon 
equitableprineiples^ there are not loasiy that establish any 
geneml nde- The few, hdweV», of this description, bemg^ 
of t&e Ughest authority, are noted and respected accord-^ 
mgly in fbe enscoag wofk. 

Ih With regard to the MS. materials, valuable, w 
eshibitiiig the livii^ law upon Bubgecto of daily occur- 
rence, they form, with otiier documents) an Ai^>ekidiX9 
coratitvcting tlie second volume- They consist chiefly ci 
iht ^^ Opinions-' of Pandits, widi ^^ Benuirks'' upon them, 

b2 



XX PREFACE. 

distinguished by the letters C. E. and S. ; as denoting 
respectively the names of Mr. Colebrooke, Mr. Ellis, and 

Mr. Sutherland.. 

f ■ . • 

To have published these opinions, with the references 
preceding them, in the state in which they. were commur 
nicated, ! would have been attended with . the eflfect, not 
only of extending this work in point of bulk, but with that 
also of loading its pages with much superfluous matter. 
The references^ therefore, have been divested of. their, more 
formal parts, and, in some instances, the statement of facts 
has been shortened. With the opinions, desultory and 
redundant as they continusilly are, beyond . what . could 
well be imagined, by any one not conversant with the 
manner of the Hindus, greater liberty has been taken. 
Such being the Eastern style, from which the very oracles 
of their law are not free, the endeiayour has been, in ar- 
ranging what they have said, to render them clear, in; as 
few words as possible, using the, utmost care to extract 
and exhibit their meaning. Sometimes scarcely meeting 
the question, they more frequently travel beyond it. In 
the latter instances, retrenchment, has. been.: employed; 
and, in order to attain coherence; passages, have been 
occasionally transposed. Where irrelevant matter ha& 
been retained, it has been for the sake of some peculiarity 
connected with it in Hindu manners, or customs; and Jf^ 
in some cases, opinions, palpably erroneous, have beeO' 
admitted, it has been with a view to the corrections they, 
have received, in the subjoined ^* Remarks." Thus dealt 
with, the papers alluded to will Scarcely be recognized as 
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th« same, by those from whom the commmiicafion was 
derived ; yet, if compared with the originals, it will be 
foiind, that the substance and effect of them has been pre- 
served. But, were it otherwise, it would be comparatively 
of little consequetice, — the value of the collection, as here 
exhibited, consisting principally in the ** Remarks" with 
which it is accompanied. For, with regard to the Pan- 
dits, considering the infancy of the judicial establishment, 
provided for the dependancies on the Madras government,^ 
at the time when thp collection was made, the authority of 
many cannot be looked upon as very great. The most 
competent (it maybe presumed) were appointed. But, 
in that part of India, and at the time in question, little, if 
any eiicouragement, having been begun to be given to the 
cultivation of learning amohg the natives, the field for 
selection could not be ample. Allowance is also to be 
made foi* the possibility of corruption in particular in- 
stances, remembering always the declaration of Sir William 
Jones, "that he could not, with an easy conscience, con- 
" cur in a decision, merely on the written opinion of native 
" lawyers, in any case in which they could have the 
" remoteist . interest in misleading the Court ;"0 — a re- 
Section, considering the quarter from whence it came, 
that has long rendered desirable a work of the kind now 
attempted ; as calculated, according to its execution, to 
enable the British Courts, ^administering the law in ques- 
tion, to check the propensity thus iniputed to the native 
lawyer, as well as to obviate, in other respects, his casual 
deficiencies. 

(I) See preface to Mr. Colebrooke's translation to Jagannatha's Digest, p.Ti. 
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Of the ^^ Remarks" that have bee& alluded tOy the 
principal^ in number and value^ are Mr. Colebrooke's ^^^^ 
conveying^ in most instances, not only his strictures on 
the points referred, and opinions reported, but referencea 
also toprinted authorities, in supped of his ohnarmtions, 
or of the answer of the Pandit. They were, without any 
previous, personal acquaintance, through Ae medium of 
a common friend, solicited at an early period, with, a view 
to individual satisfiau^tion only,-^not to publication ; and^i 
immersed as Mr. Golebrooke was at the ti]!ne, in officiiai 
duties of the highest importance, they were returned hom 
Calcutta with a readiness, a frequency, and a UberaHty 
h» to the use to be made of them, that, under cireum-t 
stances at all alike, cannot often have been paralleled, and 
can never have been surpassed. Such oomity casts a lustre 
about learning, that doubles its merits Of the magnitude 
of the service thus rendered,.— to every one in the slightest 
degree occupied in Hindu jurisprudence, it must be 
sufficient to have said of the ^^ Remarks" to which it ap^ 
pliies, that they are Mr. Colebrooke's. 

Of Mr. Ellis, late of the Madras Civil Service, who 
kindly supplied the series next to be noticed, it is neces- 
sary to say more, in proportion as he is less known. Al- 
luded to in terms of respect by the author of the History of 
Mysoor,(*) he never attained the rank of an authority, 
haying died prematurely of poison, administered to him 
a few years ago, through mistake, by a native servant 

.(1) Preface, p. xvi. 
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But iiie offices he auocessiTely hsid, attaching to him the 
attendaooe of the most intelligent Hmdns, through their 
aid) and his own indefatigable industrjr, he succeeded hi 
rendemug himself a considerable master of their learning, 
and partienlarl J of their law ; a sci^Qce^ for which he may 
be^ said to hate had a natural genius. Accordingly, the 
opinions in question, regarding^ as they did, the customs^ 
praetioes, course, and law ci Southern India, and the 
judgments in the suits in which they had been giien not 
having beeh communicated, it b^dame co&venienit to sttb» 
mit them to th^ eitammatidn of Mt. Ellis^-^by consent x^t 
all whd knew him, the best acquainted at the time with the 
mbject, in that part of our Indian possessions. A long in- 
timacy with him rendered such a reference easy } nor did , 
he disappoint the expectation with which it was made, 
though accepted undej circuobstances of some disadran- 
t^e. His ^' Remarks'" were all penned by him during an 
excursion on the ritet Hoogly, without the benefit of 
books; which will actount for their b^ing, in few in* 
stances, accompanied, like Mr. Golebrooke's, with a ci*' 
tation of authorities. And here it may be noticed, that^ 
where dissent id expressed by him, it has regard, not to 
the corresponding " Remark" of Mr. Oolebrooke^ but to 
the opinion of th^ Pandit, Mt« Ellis never having sem Mr« 
Cdlebrooke's *' Remarics j" and that where the effect of any 
of Mr. Ellis's has been simply that of coincidence wiA 
Mr. Golebrooke, Mr. Ellis's has been suppressed, Mr. 
Oolebrookef's not being considered as requiring con- 
firmation. 



XXIV PREFACE. 

The only remaining observations of the kind, to be 
specially distinguished, are those of Mr. Sutherland of 
Bengal, the nephew of Mr. Colebrooke; a Sanscrit 
scholar, and an eminent Hindu lawyer; of which the 
notes and accompaniments to his translation of tYte Dattaca 

Mimqnsa, and Dattaca Chandrica^ afford abundant proof/ 

• 

The author has not the pleasure of his personal acquaint- 

• I 

ance ; 1>ut he has, in correspondence, experienced from 
him aU hi, kimm.B-, liberality • while hi, " Re^rk." 
annexed to some of the ^' Opinions," shew, in conjunction 
with his published work,^ that it is not in that estimable 
quality alone that he resembles him, but in learning and 
judgment also; leaving one to regret in them only, that 
they are so few. 

With - all his opportunities, and much as the author's 
occasions had led him* to cultivate them, yet, unacquainted 
with the Sanscrit language, in which (to use the expression 
of Sir William Jones,(^)) "the Hindu laws are for the 
" most part locked up," great would have been his pre- 
sumption, in offering to others, in any form, his ideas on the 
subject, had he not tirst taken the most effectual means in 
his power, of bringing them to some practicable test. For 
this purpose, unable to reach the fountains, it became him 
at .least, toward correction and verification, to avail him- 
self of what he conceived to be the safest, and best chan- 
nels. The work brought to a close, according to his then 
existing means, he, in the summer of 1 823, printed a few 

(l) Preface to translation of the Digest, p^ vi. 
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copied, tka greater part ^f which he forwarded (interleaved) 
for exaimination, to friends at the several Presidencies of 
Bengal, Madras, and Bombay ; with an earnest solicitation 
for criticism, and every species of remark, calculated to 
render it not unworthy its purpose. This has retarded 
tibe publication, without having, in the degree that wai 
expected, answered the purpose for which the transmission 
was made; — ^the author having received, in this' long 
interval, no return from Bengal, and^ one communication 
only from Bombay. But the delay is not to be regretted; 
since it. has afforded him ample time for revision, which 
he hppeshas been employed in improvement, from sources 
of his own ; while it has not been .unproductive, as to its 
direct object. To the present Chief Justice of Bengal,(^) 
(at the time one of the puisne justices of the Supreme 
Court at Madras,) he is, in consequence of the measure 
that was pursued by him, indebted for some valuable sug- 
gestions aj3 to the arrangement, and some usefril remarks 
on the details of the work. The late Chief Justice of 
Madras,(^ in returning the copy^that was placed in his 
hands, in addition to remarks, such as might be expected 
from his high legal character tod station, accompanied it 
with notes of cases in Hindu law, determined in the 
Court in which he was presiding, since the time whenf 
the author quitted India. And to William Oliver, Esq. 
and John, Fryer Thomas, Esq. both of the Madras Civil 
Service, and to Charles Norris, Esq. of Bombay, all three 
holding with credit offices in the judicial department of 

(1) The Honottrable Sir Charles Grey. 

(2) The Honourable Sir Edmund Stanley 



XXVI PREPAC1&. 

tbeir respective Presidencies, he is under iofinite c^iga<> 
tioBS for suggestions and cotrections; eveiy one of whicb^ 
he beUeves he may mature to say> he has adopted. 

Witibi all the advantages that have been thns acknow* 
ledgedy confident that a woik of the kind (annot be ex« 
peeted to arrive at attainable per&ctioii, without the 
combined aid of many lights^ the author td^es his leaw 
foT die present^-t^with' the hope tiiat these may still be 
afforded himi beyond what he has already reeeived;-^ 
prompted lioan by the 8«p.e 2«al, in the prosecuticm of 
apoblio o^eck, that first stimulated the undertaking, and 
has* since maintainefd in him the penserverance, with which 
it has been so &IP perfi>rmed^ 

KATH, AUG. 1825. 
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IN THE FOLLOWING WORK, 

the Digest referred to, thus, Dig.^ is Mr. Colebrooke's 
translation of Jagannatha's ; Lond. ed. 8vo. 1801. 

The initials, C. E. and S.y annexed to the references 
to the Appendix, denote respectively the names of Mr. 
Cole BROOKE, the late Mr. Ellis of Madras, and Mr. 
Sutherland of Bengal. 



INTRODUCTION. 



It is proposed in the following work to exhibit an outline 
of Hindu law, so far as it is in. use in the Courts erected, 
whether at the presidencies, or in the Provinces, for admi- 
nistering justice to the Hindu subject of British India. In 
devdopingthe design, it will be convenient, first, to specify 
the parts of that law, which do not enter into it; and then 
to sketch out the arrangement, that has been adopted for 
carrying it into effect. 

1. The government of India, so far as "that country has 
been reduced to our power, resting, as it does, upon British 
inistitutions, upon instructions from the authorities at home, 
or upon the laws of England, as administered under 
Charters, founded upon Acts of Parliament, with a partial 
reference only to Native Codes, such portions of these 
latter as eiplain and enforce what we consider to be ob- 
jecte of constitutional law, can never come into discussion 
in any of the above courts. Public office of every descrip- 
tion in British India is held exclusively by British, with 
the exception of some subordinate ones ; in the discharge 
of which latter, the Native, having entered into our ser- 
vice, is «ffiswerable to us, and to be judged of, like our- 
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selves, not by his own, but by our law. Q) This observa- 
tion excludes from our view farther, in a treatise like the 
present, professedly limited, the wide field of all that be- 
longs to persons standing in a public relation ; comprised, 
in part, with reference to the Hindus, in the seventh 
chapter of the Institutes of Menu. Upon a distinct 
ground, we have nothing to do with their penal enact- 
ments; which, it is probable, have been thought to be 
capricious, or cruel, in too many instances, to be fit to be 
adopted, as the measure of retributive justice, m the 
King's Courts, even as against th© Hindu himself, i^hose 
ordinances they are. They are minutely detailed by 
Menu ; who sunis up all, by exalting to " the mansioi^ 
'* of Sacra, that king, in whose realm Uv^s no thiel^ 
" no adulterer, no ' defamer, no man guilty of atrocious 
" violence, and no committer of assaults." Q) 

Neu quisfur esset^ neu latro^ wu qtm adulter. 

In the Company's Courts, ^ dii^xcr^ed over the iu.- 
terior, (those dependant on the government of Bombay 
excepted,) the Mahomedan peual law, wpdified in par- 
ticulars, has been substituted for th^t of the, Hindus;-'— 
with what propriety this is not th^e place ta inquwre«. 
Under th^ Presidency of Bombay, Hindus ^d M^toiw.^ 
dans are tried according to their respective co^e^, ac.-= 
comuiodated in a certain degree to British ided^ ; while 



(1) Vencata Kuaga Pillay v. East lAdia Company! Nptes of C^es yt 

Madras, toI. i. p. 174. 203. 
(%) Menu, ch. VIU. V. 3d6. 
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the Parsees at the same Presidency are subject in crimi*- 
nal, as well as in civil cases^ to the English law. The 
practice also of Courts, as regarding the forms of action, 
and modes of proceeding, together with what appertains 
to their juris4iction, is foreign to this work ; — ^the end of 
which is, to ascertain and elucidate such doctrines of 
the law in question, as apply to the subjects of suits 
instituted in the English Courts with reference to it; 
not to point out how they are to be framed and con* 
ducted. And the same may be said of the canom of 
€vi(knce, and rules for determining the competency of 
witnesses ; Q) upon both which, as upon the matters last 
before alluded to, the Hindu law is copious and minute ; 
and, it may be added, in general, sensible. But, its pro* 
visions in these respects are, in the Courts of the King, 
superseded by his instructions, as conveyed in the 
Royal Charters; and, in those of the Company, by the 
Regulations under which they act. At the same time, it 
is to be observed, that important questions sometimes arise 
out of the adaptation of English process to suits between 
Natives^ and rigour, bordering upon injustice, would be 
hvfl too often the consequence of adhering strictly to 
fiumas of our own, not consonant to their feelings and 
usages ; to obviate and provide against which is, fircon 
tkne to time, the province of our Courts, exercising 
therein a sodxid and careful discreticm; and this^ in 
insftances of frequent recurrence, by rules expressly framed 



(1) Mein» ch.-VIir« ▼. 61, et seq. 

Syed Ally v. Syed KuUee MuUa Khan; Notes of Cases at Madras, 
▼ol. ii. p. 180. 
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and- promulgated for the purpose ; it being the evident ' 
intention of the " Charters" and " Regulations" alluded 
to, that where the Native alone is concerned, the attain- 
ment of substantial justice should be rendered easy to 
him; and this, as far as practicable, according to the 
means that would be adopted, had the suit been brought 
in a Native Court. 

Constitutional law> then, criminal law, with the law 
defining and distinguishing different courts, and detail- 
ing their practice, and manner of proceeding, not en- 
tering, into the scope of the following pages, what 
remains in effect to.be; expounded in them, as concemr 
ing. the Hindus, is the strictly civil part of their code 
only, as referable to the enjoyment and transfer, of pror 
perty, with some incidental notice of the rights and con- 
dition iof the different members of families ; — to the course 
in. which Inheritances descend^ and are divided; — ^to the 
criterion by which Cowfr^c^^ become such, and according 
to which they are either enforced, or annulled. 

2. So much having bewa^ premised, it i^ obvious , that 
some Q.ccoxmt of property in general, as; it exists, and is re- 
garded among the people in question, will form the arst 
subject of inquiry; since every other :title of law to beexar 
mined is, more or less, connected with it ; while a just comr 
prehension of most of them must depend :upon their ideas 
respecting property being previously understood.: and 
that the next will be marriage^ — ^that institution, whence 
a well-known writer notices Plato to have "with gteat 
"judgment directed his legislator to take his stand ;"(*) and 

I • 

(I) Taylor on Civil Law, p. 264. 
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on which, combined with that oi property ^ as constituting 
together the foundations upon which rest the whole order 
of civil life, a living one, and eminent jurist, has dis- 
serted with a wisdom altogether worthy the subject, a:nd 
expatiated with a splendour of eloquence, that Plato^s self, 
- — ^had England, instead of Greece, been his country, — ^had 
not disdained to own.Q In the chapter that treats of it 
will be seen what importance is attached by the Hindus 
to the second in order of these institutions, particularly 
with a view to male issue; upon the existence of which 
their imaginary happiness so essentially depends. But 
the united pair may^fail to be parents; — a contingency 
inherent in too many of their marriages, in which the age 
of tlie mian is often not only out of all proportion to that 
of the bride, but excessive for the primaiy purpose of the 
union. This consideration, taking also into account th^ 
iudispensableness of a son, to perform obsequies, and dis- 
<5harge his ancestor's debts, has led to the expedient of 
adoption; which will therefore follow, properly enough, 
the title of marriage, on the supposition of the latter hav- 
ing beeii unproductive of male issue. And, by one of 
other of these means, a family being folly constituted, the 
paternal relation next challenges attention ; to which be- 
longs the power and obligations of the father, with the 
condition, not of his children alone, but of other collateral 
and subordinate connexions; including the state o{ Sla- 

(1) " Discourse on the Study of tke Law of Nature and Nations," by Sir 
James Macintosh ; an exquisite tract, which it is to be feared has 
become scarce. See p. 40, et seq. See also " Sketch of the Inter- 
Nationat Policy of Modem Europe, &c." by the Hon. IVederick 
Eden, p. 25.~with Dr. Croke's Introductory Essay, p. 4, to his Report 
«f the case of Homer v, liddiard. 
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very. la inveetigating this, ih^ paternal relation, a pro^ 
ceeding very peculiar to this people presents itself to the 
inquirer; namely, the partition of the fether's property in 
his life, whether with his consent, or by operation of law. 
These titles disposed of, and supposing the Hindu in 
question to have retained during his life the dominion of 
his property, as most frequentlyhappens, — how it descends^ 
and, in the event of a plurality of sons, is distributed^ 
mth the disqualification of heirs, and the charges to which 
those who succeed are liable, — ^these are all topics com* 
posing together the Hindu idea of Inheritance; being 
one of the two great subjects of Hindu law, (that of Cour- 
TRACT being the other,) which the Charters of justice 
have judiciously reserved, in extending, so far cus they do 
extend, the authority of the English law over the Native; 
imposing it upon the Courts so erected, in administering 
these subjects, to adjudicate upon them, not, ti& in other 
cases, according to that law, but according to the law 
of the parties, as they may happen to be, Mahomedan, 
ojt Hindu. The death of its head giving rise to a neVir 
family, perhaps to several, the course that has been 
sketched returns upon us, in other marriages, with simi- 
lar consequences attending them; so that the plan of 
what is proposed to be here discussed is brought nigh 
to a close. It remains, however, to notice the con- 
dition of widowhood; which, remarkable as it is, among 
the Hindus, constitutes an appropriate feature in their 
law, demanding to be distinctly considered. Nor can the 
Testamentary power be with propriety passed over in si- 
lence, established as it is at one of our Presidencies, and 
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kk exercise at the 6thets ; thotlgh unknown to tke Hindu, 
prior to the Intercourse of Britain with India. 

Thus has the naturia.1 history of a Hindu family, through 
th^ changes and contingencies that may happen to it, in its 
pi'ogress, from its origin in marriage, to its absorption, as it 
Were^ into a new bne^ by the death of its head, suggested 
tiie arrangement of a workj comprehending a succinct 
view of nearly whatever may be practically useful to be 
ifeferred to in Hindu law, as it existi^ to be dispensed by 
US| whether at the different Presidencies under the Royal 
Charters, Or in the Courts established in the Proyinces, by 
the authority, and Subject to the regulations of the British 
organ for India^ the United East India Company. 
' With regard to Ooil^f tract, it forms a separate subject, 
distinct from any of those, of which the order has been 
tit^oldedi Considering how much the resolution of every 
question of the kitid depends in all countries upon the 
dictates of teason and good s^nse^ rather than (as in cases 
of inheritance) upon conventional rules, deduced often 
from localities, as they respect religion, manners, and 
habits, and resting for their efficacy upon authority— the 
peculiarities of this part of the law Will, in the discussion 
of the title laftt alltided to, be alone selected and stated^ 
Consonant to this enumeration, and arrangement of sub- 
jects, the whole will be comprehended under the follow- 
ing chapters, viz. :— L On Property in general. II. Gn 
Marriage. III. On Adoption.' IV. On the Paternal Re- 
lation. Y. The satne subject continued. VI. On SIa» 
very. VII. On Inheritance of Property held in severalty. 
VIII. On Inheritance of Properly held in Coparcenary. 
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IX. On Exclusion from ; and X. On Charges upon tb« 
Inheritance. XI. On Widowhood. XIL On the Testa- 
mentary Power. XIII. On Contracts. 

If others have had to vindicate themselves from th^ 
presumption of attempting tasks, in which they have been 
ably preceded, the present is an instance, where one of 
considerable diflficulty and nicety, as well as of import- 
ance, has been ventured upon without a guide. No work 
of the kind existing in the English language, of the utility 
of such a one, according to the merit of its execution, little 
doubt can be entertained; adverting especially to the 
more modem materieJs, upon which it is in part founded.0 
For the undertaking, the author is not without a becomr 
ing consciousness, how greatly it will stand in need of 
apology ; ai^d this not the less, if he have been so ill ad: 
vised, as to have been throwing away his labour on an ]anr 
worthy subject. Howsoever it may have been disesteemed 
by some, it is sufficient surely to entitle it to attention, 
that it is the law, by which are to be regulated the civil 
interests of the Hindu population of so extensive a por? 
tion of the Empire, as India embraces. In preserving it, 
so far as Britain has done, to the millions who claim the 
benefit of it as their inheritance, she has conformed to thq 
wisdom of experience, and the dictates of humanity; con^ 
siderations, (it is not irrelevant to remark,) that appear tq 
have had their influence with this very people themselves, 
as referable to others, from the earliest period of their le- 
gislation. Speaking of the king having effected a recent 

(1) See Preface, p. xix. 



INTRODUCTION. 9 

conquest^ ** Let him (says Menu) establisli the laws of the 
" conquered nation, as declared in their books." Q) And, 
while such shall continue to be our policy, it must follow 
that every attempt to facilitate a knowledge of them, 
among those by whose instrumentality they are to be ad* 
ministered, must be in itself laudable. It is the duty, as 
well as ititerest of Britain, to foster those, whom it has 
become the unworthy fashion to abuse, and undervalue. 
It were at least a more magnanimous course, parcere sub- 
jectis. Nor can it be a commendable one, in any point of 
view, to irritate, by insulting them. It is jtrue, that works 
calculated to produce this effect, are not very likely to find, 
their way to Hindu understandings. But they influence 
but too often the creed of those, by whom Hindus are to 
be governed ; and our tenure of India will be but little 
strengthened, by the conqueror, in the persons of the 
Company's writers and cadets, being taught to contemplate 
the conquered with horror, and to look down upon them 
with contempt. 



(1) Menu, ch. VII. v* 203. 
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V. 



ON PROPERTY. 



Every disquisition on the origin of property, among 
a people with whose early history we are unacquainted, 
must ^ needs be conjectural; and, as such, misplaced in 
a work, which, in its nature, excludes fancy. What th«ei 
state of it was anciently in India, able inquirers have 
been divided in shewing. Q Till lately, the prevailing 
opinion was, that the right to the soil was in the sove* 
reign ; a persuasion, that has been elaborately combated, 
in an incidental chapter of a comparatively recent history, 
of deserved celebrity .(*) The general idea of property 
comprehending, as it does, personal, as well as real, move-* 
ables, with that which is immoveable, — in most civilized 
countries, the land for obvious reasons, takes the lead, in 

(1) Grant-^Rouse. — Plans for Govenrment of Britwh India. 

(2) ** Historical Sketches of the South of India," by Lieut.-Col. Mark 
Wilks» ch. V. See also Obseiyations on die Mimansa, by Mr. Colebrooke, 
quoted in Mr. Tucker's Financial Statement, 1834. p* 117. 
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point of importance. (^) It is peculiarly so with the Hindus, 
who may be regarded as having been in all time an agricul- 
tural, rather than a conjmercial, or manufacturing people. 
It is, with them, the fund that is principally looked to 
for the maintenance of families :Q and to which, in dif- 
ferent provinces, and xinder -successive despotisms, they 
are recorded to have clung to the lasjt, as long as the 
exactions ctf power left to them (wherever they did leave) 
any thing, that could be called a proprietor's share. 

In the Bengal provinces, where the Mahomedans^ by 
the time that the English began to supersede them, had 
long ruled with unlimited, and unrelenting sway, the 
right of the Hindu in land was no longer to be traced; 
and he had degenerated into a mere cultivator, liable to 
have his share of the produce continually reduced, and 
varied. Such as it was, the right of cultivation was de- 
scendible; affirming for the government, and denying ta 
the inhabitants, every thing like property in the soiL 
Nor was there wanting (as it would seem) authority io 
^he Shasters, for a condition of things so abhorrent from 
naiural right.(*) In a part of the Digest, purporting to he, 
^ disquisition on property in the soil, and founded on 
^n ancient text, it is, in eflfect, all vested in the sovereign^ 
leaving to the people only an annual, defeasible inte^ 
rest,(^) subject to constant diminution^ at the will of the 
ruling power. So convenient a doctrine, uniformly 

(1) Blackstone's Comm. vol. ii. p. 384. 12th edit. 

(2) Bhowannycbum Bunhoojea v. The heirs of Ramkaimt Bunhoojea; 
Beng. Rep. 1816. p. 565, et seq. 

(3) 1 Blackst. Comm. p. 138. Id. vol. ii;p* 2» edit. 12« 
(4)1D^. 460. 
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omintained. by liie government that preceded, ours, wite; 
upon. our acquisition of territory in India, long acted, 
upon by ours, following implicitly what, appeared to be 
the law of the country; till, impressed with its pemi-- 
ciousness, as tending, by the eictinction of property, to 
discourage improvement, the Bengal government, under 
the administration of Lord Comwallis, so far ^ restored 
the subject's right, as to fix, professedly for ever, paya- 
4)le: in money, the proportion to which the state should 
be entitled ; leaving to the possessor of the land, after 
this : deduction, the : benefit of progressive improvement, 
with an xmrestrained power of alienation, to be regulated 
oply by the native law. 

In the provinces to the South, the Mahomedan in- 
v^Lsion had been comparatively recent, and partial ; and; 
in this proportion, private property in land was -found to 
he there not only more perfect, but more prevalent That 
it existed by the Hindu law, as once in force, is now (it 
is believed) no longer doubted. Q Among the various 
speculations as to its commencement, none can be more 
rational than the position laid down by Menu, that 
" cultivated land is the property of him who cut away 
"the wood, or who cleared and tilled it;" Q) — of the 
produce of which the • ordinary proportion accruing to 
the sovereign was a sixth ; and, in times of urgent dis- 



(1) Menu, ch. IX. 52, 53* Id. VIII. «39. 243. 
1 Dig. 471. 473. 

Doe on d. Mootoopennall ' and others v. Tondaven and others; Notes 
of Cases at Madras, toI. i. p. 494. 

See also reloitences {2) Ante, p. 11. 

(2) Mena, ch. IX. 44. 
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trass, a fourdi-Q Beside this, unless where fand mm 
allotted to them from the corporate stocky parts of the 
produce of each proprietor was, and continues to this 
day, to be distributable, to the officers and artisans, — 'to 
the twelve AyangadeeSj (as they are called,) admintsterii^ 
the justice, preserving the peace, managing the concerns, 
and suppljdng the wants, or contributix^ to the conve* 
nience of every town or village; of the aggregate of 
which, well described, as it has been, as a mass of little 
republics, India is ccmstituted. 

But though as, with reference to the sovereign, it may 
be no longer contended, that the subject in India is aho^ 
gether dependant in respect to land, nevertheless, in 
estimating right by the power that a man has^ of disponing 
of what he po3sesse(», whether by act to take effect in 
his life, or by will that operates not till after hie posses- 
sion has ceased, the principle that seems to pervade the 
Hindu law is, that all property is held in trust, not for 
the ei^igenciea of the state merely, but for those of a man's 
ianxily; insomuch that projurietary right cannot be said 
to be inherent in a Hindu; but with considerable limitation 
and exception, (f) In discussing it with reference to him, 
it is necessary to advert, not only to the different kinds 
of property, recognised by the law in question, but \o the 
state also, or condition of the owner, as the head of a 
family, or otherwise. The properly of a Hindu may have 
descended to him in a course of inheritance,, or have been 

(l)Mentt»ehuVILl3U132. Id. VIII. S04. doa Id.X#tl9. 
2 Dig. 168. 

(2) Bhowaxmychum Bunhoojea v. The heir* el Ratnfcftvit Bimhoqjea ; 
Bengal Rep. 1816. p. 569. 
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of his own ^tcquwitiou ; — ^ancestral, or self^acquired ;— and 
it will, in either case, as with us, be distinguiahable into 
real and personal, moveable and immoveable : real, or im- 
moveable property, according to their law, including, 
^side land and houses, i^laves attached to the land ; (^) 
and Corodiea^ or axmujties secured upon it;(^) a species of 
property bearing a close resemblance to that designated 
in the English law by the same term, and enumerated by 
it among incorporeal hereditaments. But, between the 
Hindu and our own, there is, in respect to property, this 
material difference; that whereas, while, by ours, land de- 
scends to the heir at law, the personal goods of a deceased 
vest in executors or administrators, distributable among 
the next of kin ; — hy the Hindu law, real and personal are 
alike descendible to the same persons, ai^d, subject to the 
same incumbrances ; as will be more particularly seen in 
the chapters on inheritance, and the charges to which it is 
liable, (f) But, though real and personal property so fer 
class togetbcf, and ai« not distinguishable, great import- 
ance (as haa been already stated) is attached by it to land, 
in which in particular the sons are considered as possessing 
a specifi|i interest ; (^)-i-having, with their father, by birth, 
according to the doctrine of the Mitacshara, prevalent in 
the Pmiinsula, and north of India, so lara co-ordinate rigi^t 
in that part of it, which is ancestral, that, if he thinks 
proper to come to a partition in his lifetime,, (a disposition 



(1) 2 Dig. 114. 141. 

(2) Jii^, Vah, ch. H. 9. 13, 14, 25. 

(3) Post, ch. VII. VIII. and X. 

(4) 2 Dig. 113. 141. 3 Id. 5.1. 43.4. 
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6f property; liie particulars qf which will be seen tttaisiib^' 
sequent chapter, (^)) he must div^ide it as direct^ l^ 
law ; that is, give them and himself equal shares i-^nor 
is it in his power to aliene any considerable portion of 
it without their concurrence. (*) It is according to ibe 
doctrine of this school, like dignities with us, inherent in 
the blood; and therefore, so far as r^^rds the interestof 
parceners, unalienable. The Bengal school follows the 
same rule with respect to partition; but admits to the 
father otherwise an' unreserved power of alienation over 
all that he possesses, however, in particular instances, the 
exercise of it may be liable to censure. ('). To recur to 
the distinctions between the difierent l^inds of property: — 
if any, lost in the time of the ancestor, be recovered by his 
successor, it i»\no longer regarded as ancestral, but 
classes as acquired ; (*) while what has been acquired^ 
through the use of the patrimony, is considered as an- 
cestral. (*) And here it may be observed, that as the 
people: are divided into Castes, appropriate modes of 
acquiring property are - assigned to each; but they are 
little regarded in practice, not being liable .to be en- 
forced by law. (^). — With regard to the state of the 
owner,? the law, in its provisions for the disposal of 
ppoperly, almost constantly contemplates him as " the 

(1) Ch. v. p. 105. 

(t) Mit. on Inh. ch. I. sect. i. 27. Id. sect. v. 9, 10. 

(3) Jim. Vah. ch. II. SO. 

(4>Mena,ch. IX. 209. 

Jim. Vah. ch. IL 21. Id. ch. VI. sect. ii. 31. 

(5) Jim. Vah. ch. II. 21. Id. ch. VI. sect. i. 33. and sect. ii. 31. 

(6) Menu, ch. X. 116, 117. 47, et seq. 
2 Dig, 135, et seq.— Post, 301. 308. 
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heifA of a hmily. : To one not so, restrictions upon 
ajyienation do not in general apply. Property belong- 
J^ to a single man, not shared by a coparcener, . may 
Ve enjoyed and disposed of by him, as he pleases ; remoter 
fceirs not being, in this respect, objects of legal card. His 
entire ali^iation of it, without consulting any one, being 
*' the act of a person who is his own master, is valid. "(0 
Oiily> even with reference ^to one thus isolated, what he 
does not dispose of in his lifetime, must be left to 
descend in a course of inheritance ; the right of alien- 
ing (with very little exception) being confined to acts to 
take effect in the life of the grantor;— the Hindu law 
knowing no such instrument as a tuilLQ) Thus it stands 
in general with respect to an owner, being a single man. 
But, with the Hindu, the idea of property to any amount 
being hardly separable from that of family, the head of 
one is not, properly speaking, " his own master ;" but a 
trustee, more or less, for numerous interests, which the 
Shaster has shewn great anxiety in protecting. And, as 
it is said by us, that the law, in any particular, may be 
proved by the forms of pleadings so may the true in- 
ference, as to the law of landed property, in this respect, 
among the Hindus, b^ deduced from the form prescribed 
for a grant; purporting, as it does, to reserve what may 
be necessary for the subsistence of the grantor's fami- 
ly ;(») — ^to which Catyayana adds, besides, his dwell- 



(1)2 Dig. 156. 

(2) Note to 2 Dig. 5lI6. 
Post, ch. XII. 

(3) 2 Dig. 162. 

C 
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iiig-hx)ui8e-(*) The restriction, as it respeets the mainte^- 
napce of a man's family, is aguindt the dienation of the 
whole of his estate,0 (meaning land^ not of a Ismail patt, 
no way affecting its *mpport ;0 and, if thdre be no land', 
nor property of that description^ the reason applying, it 
extendi to jewels, or similar Valuables.(*) It may bfe 
remarked here, that the attempt i^ tfeaited as a symptom 
of insanity, and void upon that ground ;(*) which was 
ptecisfely the insinuation of the Roman lafw, in the case 
of an inofficious testament. To this priiicSpl6, of proH- 
tection against the act of the father and iuiiband, is' per^ 
haps to be ascribed the circumstance, that, in the case 
of land, the Hindu law contemplates gifts only : as if 
•theipe never could be danger of a man's giving ^ to. an 
extent to leave his family destitute ; insomuch that, 
whatever be the nature of the conveyance intended, 'the 
form should be that of a gift, with the ceremonies^ of 
donation ,"(^ authenticated with the greatest publicity, 
for the- sake of certainty as to boundary, and as a sectii- 



(1)2 Digr 133. Yajnyawialcya, 3 Id. 5. 

(J) Ji6i.V8ai.cli.IL83. 

Nareda, 2 Dig. 97. 113. 141. 
Vrihaispati, Id. 98. 
Caty9tyana, Id. 105. 133. 
Dacsha, Id. 110. 
. Misra, Id. 111. 
Beng. Rep. 1816. p. 566; et seq. 
Al4>end.'p. l.'^^. 

(3)Jim.Va}i. ch. II. 24. 

(4) Siicrishna, note to Jim. Vah. ch. II. 26. 

(5) 2 Dig. 118. 

(6) 3 Dig. 432. and note. 
Note to Jim. Vah. ch. L 22. 
Append, p. 3. — C. 

Sham. Sing V. M. Umraotee; Beng. Rep. 1813. p. 395. 
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Tity against iUture disputes ; the law requiring the writ- 
ing for the purpose (though a deed is not indispensable) 
tsi^be attested by witnesses, in the presence of neighbours 
and kipidiied, with tlie assent of parties interested, and 
tinder the mmctiott of a public officer. Q Not that pro- 
perty in land cannot be legally divested and transferred 
hf saie, a« well asi by gift; the former (says Jagannatha) 
occurring constantly In practice.(*) The concurrence of 
ts^s in the alienation by the father of land, however de- 
riy^ed, as required by the Mitacshara, is dispensed with, 
wher^ they happen to be all minors at the time, and 
ike transaction has reference t^ some distress, under 
which the &mity labours, or some {^pus work to be per- 
formed, which the other members of it^ equally with the 
^har, are (Adeemed should not be ditlayed. Such are 
4he consecration of sacrificial fires, funeral repasts, rit^ 
on the birth of children, and other prescribed ceremonies; 
oot to be performed without an expense, in which the 
Hindus ar^ but too apt to, indulge, on such occasions, to 
excess. O Urged by any such consideration, and thfe 
sons at the lime inootopetent to judge, their cdncurrenob 
may be assuio^d ; md the father will be justified ih 
^is&E^ without it, to the esi^tent that the case may ti- 
quirc2(^ Add, ^yeb ;of MweubkB, that have descended, 
such as precious stones, pearls, clothes, ornaments, or 
other like effects, any alienation, to the prejudice of 

N 
(l)«l>ig. 161. 
(2) 3 Dig. 43«. 

<S) Mlt. on Inh. ch. I. sect i. 29. 
« Dig. 118. 

(4) MiL OTK Inh. ch. I. sect. i. S8, 19. 

c2 



20 ON PROPERTY. 

heirs, should be, if not for their immediate benefit, at 
least of a consistent nature. They are allowed to be? 
long to the father, but it is under the special provisions 
of the law. They are his ; aud he has indepiendant 
power over them, if such it caa be called, seeing that he 
can dispose of them only for imperious acts of duty, and 
purposes warranted by texts of law;(^) while the disposal 
of the land^ whencesoever derived, must be in general 
subject to their control; thus, in effect, leaving him un- 
qualified dominion only over personalty apquifed.(^) 
liV^hereas, in the Bengal provinces, following the tenets 
of a diflferent school, • the power of the father over his pro^- 
perty is less restrained, requiring for its alienation the 
concurrence of his sons, only in the instance of landinhe^ 
rited.if) And, even with regard to this, though a father 
in Bengal should aliene the whble of his property without 
it, the act is iii law valid, under a distinction peculiar 
to it in that part of India, maiiitaining the legal validity 
df acts, however militating with the intention and policy 
of the law.(*) Wherever there exists ho issue niale, nor 
adopted son, as substitute for it, he appears to be, no- 
where under any restriction, excepting that of not leav- 
ing his-family destitute; and, even with regard to this 
obligation, whether it be according to the Bengal schocd 



(l),Mit« on Inh. ch. I. sect i. 37. 

(2) Append, p. 5. — C. 

<5) Note to Jim. Vah. ch. II. 31. 
Append, from p. 6 to 14. 

(4) Jim. Vah. ch. II. 27, et seq. • • 

Prannatb Das v. Callishmider ; Beng. Hep. ante 1805. p. 51. 

Qu. tamen, and see case of Bhowannydiuin Bunhoojea v. The heizs of 

Ramkaunt Bunhoojea, Beng. Rep. 1816. p. 564. 
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more than a moral one, seems to be a question. What- 
ever may be thought of these clogs on alienation, in 
a country highly commercial like our own, — ^founded, as 
they are, upon t^e benevolent principle of providing for 
those, in whose favour every man . contracts a debt, upon 
becomipg the head of a family, — ^in this view, they are not 
unfit to be enforced ; and, though experience in England 
niay have led there to the gradual removal of all restric- 
tions of the kind, let it not be forgotten by the readers of 
the ** Commentaries," that, by its ancient law, not only 
could the feud "not be ^ transferred from one feudatory 
" to another, without the consent of the lord,'* but that 
even, with it, it could not be aliened, " unless the owner 
" had also obtained the consent of his own next apparent, 
"or presumptive heir;" insomuch, (adds their learned 
author,) ^that " it was usual, in ancient, feoffments, to 
" express that the alienation was made by consent of 
"the heirs of the feoffor, or sometimes for the heir ap- 
" parent himself to join with the feoffor in the grant ;"Q 
—precisely as has been seen to be the course by the Hindu 
law. Nor does the analogy of these prohibitions stop 
here, as we learn from their relaxation in our own 
country; by which a man was, in progress of time, 
allowed to sell and dispose of lands that had been 
purchased by him ; over which " he was thought to 
" have a more extensive power, than over what had 
" been transmitted in a course of descent from his 
** ancestors :" but the law still did not authorize 



(1) « Blackflt Comm. p. »87. 12tH edit. 8vo. 
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him "to sell the v^otCj even of his own acquire- 
^^ments, so as .totally to disinherit his children," any 
nK)re thae it pecmitted hiisir ^ bis own mere will and 
power, to aliene his patefnal estate at alL Q) Nor per- 
haps, for {he sialce of illustration, will it be digreissing 
too much, to advert here to the correspondent doctrine 
of the civil law ; in the eye of which (it may be remiem*' 
bered) the father and son, (and, failing him, the grands 
son by representation,) were so far looked upon as one 
person, that the son was scarcely regarded as sucdeedmg 
to the inheritanee on the death of the father, being, by a 
fiction of law, rather considered to have been in posses- 
sion before; — distinctions, and fictions, that nfight al** 
most be thought to have been derived originally from 
ihe Hindu law; sti^h a resemblance is there between it, 
and these European codes, ancient sind mocleiti, in 
these particulars. There is an equally strong bne be- 
tween it and them, in the incapacity of aliening, 
arising from personal causes, whether physical or nio- 
ral; the Hindu law providing that, to be capable, a 
person must be not only sui Juris^ with reference to 
idiotcy, lutiacy, infancy, or minbrity, imbecility result- 
ing from age or disease, and duress, With the siMe of 
slavery, and degradation, (the latter answering, in somS 
sort, to attainder with us,) — ^buthe must have, at the time, 
a clear conception of what he is about ; the law under 
consideration manifesting, indeed, in this respect, «L care 
beyond other codes, by extending it to eases where the 



(1) 2 Blackst. Comm. p. 288. 
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p^ty^iidiertakiiig to dispose of his interests, happens at 
the tiine to be intoxicated, or to be acting ^nder the in- 
fluence of some over-ruling passiouy as well as to the ov^ 
dtnary ones of mistake, or imposition. (^) Hence the dis-' 
tioction that has been alluded to, as prevalent in the 
Bengal school, between the act of a person under any of 
the enumerated disabilities, which is void, and that of 
one of sound mind, not impelled by passion; which 
latter, however censurable il may be, as bein^ prohi- 
bited^ will be nevertheless vsdid, (^) upon the principle 
^i factum est quod jwri mm debuit ; or, as this class of 
Jiawyers tfaiemselves eispress it, that ^^ a £act cannot 
*^ be altered by a hundred te3rts;"(^) — a doctrine, of 
^hich no trace is to be found in the B^iares school, 
in die Mitacshara, the' Smriti Chandrica, or the Madha- 
i?ya,~r-all in full force in the Peninsula; — ^the au- 
thor of the Smriti Chandrica, on the contrary, maiu- 
iaining, that what has. been unduly given must be con- 
sidered as not given^ and that the restoration of pro- 
perty, held under a piohibited. gift, should be enforced 
by lie ruling ppwer. (*) And, even in Bengal, (as al* 

(1) Menu, ch. VIII. 163. 

Ntt»da, 2 Dig. 181. IST. 193. 'Yajnya^inlcya* Id. 193. 

Caty^yana and Vribaspati, Id. 197. ' 

Bhowannyckom Bunhoojea v. The faein of Ramkaunt Buaboojea ; Beng. 

Rep. 1816. p. 564. 

Append, p. 11. — C. 

<«) Jim. Vah. di. II. 28, 29. 

2 Dig. 105. 113. 117. 159. 201. 

3 Dig. 37, et seq. 

Append, to ch. XII. p. 419, et «eq. 

(3) Jim. Vah. ch. II. 30, and note to $ 31. 

(4) Mohun Lai Khan v. B«Dqe Siroamiinnee; Beng. Rep. 1812* p. 352. 
Letter from Mr. Colebrooke» dated Pec. 3, 1811?. Append, to chap. 
XILp.420. 
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ready intitnated), inconsistent 'a^ it may seem, if a Hinda 
father propose to make a partition of heritage in his life- 
time, he can, by this means, divide his property only 
among his sons, and according to certain prescribed 
nileSjQ said not to have been hitherto weakened by any 
express decision ; (*) such being the effect of the acknow- 
ledged interest that sons have in the possesskms of their 
parent, : which it never was the intention of the law 
should be wantonly, or arbitrarily violated. Whereas, if 
he think proper to proceed by way of gift, embracing, 
as this does, distinct from partition, every species of con- 
veyance and charge, under the construction put upon it, 
that it is valid, however improper ; and that, though the 
giver, may be culpable, the title of the receiver is good, 
whoever he may be, and under whatever circumstances 
it may have been created, it being always understood 
that the giver was the owner of the property, under no 
personal disqualification or disability, — such being the 
reasoning, the father of a family there is thus at liber^ 
to disappoint every expectation, however reasonably 
entertained, by either alienating his property from it 
altogether, or. by substituting among its members, by 
this mode, a distribution wholly different from the one 
prescribed by the law ; so as to have led to the observa- 
tion, that " the Hindu legislators might have saved 
themselves the trouble of providing rules to regulate a 



(1) Jim. Vah. ch. II. 50. 74. 76. 83. 
SDig. 4. 

(2) Letter from Mr. Colebrooke, dated July 99, 181S. Append, to cb. XII. 
p. 4S5. Vid. tamen his " Remark" on the case of Eschanchund Rai v. 
Esborchund Rai» (the Nuddea case ;) Beng. Rep. ante 1805. p. 3. 
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father's distribution, if the whole may be ievaded by the 
easy expedient of calling it a g*i/?, instead of a parti'- 

Property, as hitherto spoken of, is supposed to be the 
man's. But the Hindu law ajssigns to the sex also,, what 
is called emphatically Stridhana, or "woman's property:" 
the term being derived from Sri^ female, and dhana^ 
wealth ;(^) — ^not that it means necessarily money; it may 
consist of any thing else of value, as of land; (')— as it 
more usually does of jewels, or other ornaments. Though 
it be the sex's, it is with reference to wives, or widows, 
that the law concerning it comes most frequently in quesr 
tion; few women among the Hindus, from the time that 
they are marrmgeable, remaining single. To constitute 
it, it must have been the gift, nojk of a stranger, but of a 
husband, or some one or other of the owner's near rela- 
tives, ir derived from a stranger, or earned by herself, 
in either of these cases, according to the most geners^ 
understanding, not coming within any of the instances 
hereafter enumerated, it vests in the husband, if she have 
one, and is without reserve at his disposal.(*) Whereas 
the. Stridhana of a married woman is hers ; unless, accord- 
ing to the law as prevalent in Bengal, it consist of land, 



(1) Append, to ch. XII. p. 425. — C. 

Eschancliimd Rai v. Eshorcbund Hai^ Beng. Rep. ante 1805. p. 2. 
Ramcoomliai v. Kishercunder ; Id. 1812. p. 359. 

But see since, Bhowannycbum Bunlioojea v. Bamkaunt Bunboojea, Id. 
1816. p. 546. 564, as referable to land inberited. . 

(2) Mit. on Inb. cb. II. sect. ii. 3. 

(3) Append, p. 15. — C. 

(4) Jim. Vab. cb. IV. sect. i. 20. 

Daya Grama Sangraba, cb. II, sect, ii. 25. 28, 29. 
Catyayana, 3 Dig. 566. 
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given to her by her husband, of which the dominion re<- 
maims with htm; Q and, howsoever derived, and of what^- 
ever quality, he has universally with her so far a concur^ . 
rent power over it, that he may use it in any exigency, 
for which he has not otherwise the means of providing; 
andthis, without being accountable after, for what he may 
have so applied. The alleged occasions are, the preser^ 
Vation of 'the family during a famine, which may be con- 
strued- to mean generally want; any distress,, having the 
^ect of preventing the performance of an indispensable, 
particularly of a* religious* duty ; sickness ; imprisonment ; 
and even the distress of a son.(*) It would seem, how- 
ever, that the right is 'personal in the husband; since it 
has been held, in the ease of a writ of execution for a 
debt dtie by one, that the wife's Stridkana could not be 
sdzed trtider it;(*) though, had he been arrested, or 
tftfcen, he might (e^r concesm) have applied the ornaments 
updn her B?eck to its discharge, having no other means 
bf extricating himself from legal custody. Nor is this 
all: for though, subject to the occasions that have been 
specified, the absoluteness of her right in the property 
in q;trestion is ' generally asserted, (*) it would seem to 

(1) Jim. Vah. ct. IV. sect i. 20. 

Daya Or. Sangraha, cb. II. sect. ii. 31. 
Nareda, 3 Dig. 675. 
Colebrooke (on Obligations), p. !^8. 
Append, p* 17> — S. 

(2) Jim. Vab. ch. IV. sect. i. 24., 

Mit. on Inb. cb. II» sect. zii. 31 , et seq. 
Daya Cr. Sangiaba, cb. II. sect. 33, 34. 
Devala and Yajnyawalcya, 3 Dig. 578. 
Append, p. 18. — C. 

(3) Append, p. 19. — C. and E. 

(4) Jim. Vab. cb. IV. sect. i. 21. 

, Catyayana, 3 Dig. 574. Nareda, Id. 575. 



follow, irom tHe miviei^ ccmdition of Hindu ienndpto, 
uhediicated^ and thence 'Uable. .4o perTersio^ and ior 
fluence, that any grbss abuse of it by her wHl be Gtm- 
trolable by her father, while ./asngle, by her hnsfaand 
during coveTtnre, and by her guardiana afibcar hk deaA; 
stroh interference being itself subject to remion by the 
judicial power, since otherwise the idea of Siridhana 
would be but a mockery .(^) Of *he prc^erty in queatioBy 
it id mc>&t commonly $aid, wi&l reference to the m&Ericd, 
that ther« ai<e idx descriptions ; Q) but the authorities do 
not concur as to the precise number; and a good deal 
of reasoning has been employed in discussing, without 
satisfactorily determining, whther this number, most 
generally adopted, is to be taken restrictively of a laager, 
or only as exceptive of a les8.(*) The following enume- 
tation, extracted principally from the Smriti Cbandrica, 
comprehends nearly aU that occur elsewhere, aad more 
than are universally admitted, as will be noticed in speci- 
fying them; the specification bein^* accompanied with 
such remarks, ais the subject may seem to require, or may 
naturally suggest 1 . What is given to a young woman, 
or to her husband in trust for her, at the^ time of her mar-* 
riage, that is^ during the space from the be^nning to 
the close of the nuptial ceremony, commencing with the 
oblation for increase of prosperity/ and ending with a 



(1) Nareda, 2 Dig. S84. Cat^ayana, 3 Id. 576. Id. 626. 

(2) Menu, ch. IX. 194. 
Jim. Vah. ch. IV. sect. i. 
Mit. on Inb. ch. II. sect. si. 
3^Dig.667. 

(3) Jim. Vah. ch. TV. 1, 18. 3 Dig. 568. 
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return of the salutation ; but not to be confined rigorously 
to. the day, if given on. account of the marriage.(*) 2- 
Her fee ; or what is given to her in the bridal procession, 
upon the final ceremony, when the marriage, already 
contracted and solemnized, is about to; be consummated, 
the bride having hitherto remained with her mother ; as 
will appear in the next chapter. And the misery of 
Hindu marriages, at (on the part of the female) an im- 
mature, and often an inordinately disproportioned age, 
,is sensibly shewn, by the present in question being said 
to be intended as a bribe^ to induce her to repair the more 
cheerfully to the mansion of her lord-(*) It may be here 
remarked of this domuductio, this bringing of the bride 
home, which, with the Hindus, is a consequence only of 
the antecedent contract, that, among the Romans, it was 
an ingredient wanting to its completion ; till when, the 
bride was ^^sponsd" only ; becoming " ua^oVy statim atque 
" ducta est, quamvis nondum in cubiculum mariti vehcr 
f'.rit" The fee of a Hindu wife lias moreover this ano- 
maly attending it, that, upon hfer death, it descends in a 
course of inheritance peculiar to itself. (^) 3. What is 
given to her on her arrival at her husbands house, when 
she makes prostration to her parents. 4. Gifts subse- 
quent, by her parents, or brothers. 6. Upon her hus- 

i 

' (1)3 Dig. 610. 2 Id. 154. 

Prankishen Sing v. Mt. Bagwhutee, and Bengal Rep. ante 1805. p. 3. 
Post, p. 38. 

(2) Jim. Vah. ch. IV. sect. i. y. Id. sect. iii. 21. 
Mit. on Inh. ch. II. sect. ad. 5. 

Daya Or. Sangraha, ch. II. sect. ii. 8. 

Vyasa, 3 Dig. STO. / 

(3) Post, p. 51, and ^49. 
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band, proposing to take Another wife, the gratuity given 
by him to i*eooncile the first to the supersession^ the mea* 
sure of which seems not to be settled ;Q as will also be 
more, particularly seen in the following chapter. 6. 
What a woman receives from the bridegroom, on the 
marriage of her daughter. 7. What she owes at any 
time to the good graces of her husband; as, for instance, 
a reward for performing well the business of the house 
in her department, called . her perquisite, (f) 8. Any 
thing given her at any time by any of her relations, 
being specially given; — ^a description, sufficiently ge* 
neral to comprehend gifts so made to ber before mar- 
riage, while yet an unbetrothed member of her own 
fiamily; which are expressly included by various author 
rities. Q) 9. The earnings of her industry, as by sewing, 
spinning, painting, and the like. Such are the in- 
stances of Stridhana^ . specified in the Smriti Chandrica ; 
upon the last . of which it must be remarked, that it does 
hot occur in the enumeration given in the Mitacshara,'(*) 
toy more than in Menu's ; (f) while Jimuta Vahana, with 
others, exclude it, observing that, though the proceeds 
be hers, they do not constitute "woman's property," . and 
that her husband has a right to them, independant of 
distress. (^ Yet, it seems admitted, that her heirs, and 

(1) Mh. on Inh. clu II. sect. zi. 30. 
Daya Cr. Sangraha, ch. II. sect. iL 15. 

(2) Cafyayana, 3 Dig. 563. 569. 

(3) Jim. Vah. ch. IV. sect. i. 21. Id. sect. iii. 11, 12. 15. 
liSit. on Inh. ch. II. sect. zi. 5. 

(4) Mit. on Inh. ch. II. sect. zi. 

(5) Menu, ch. IX. 194. 

(6) Menu, ch. VIII. 416. Jim. Vah. c^. IV. sect. i. 20. 
Catyayana, 3 Dig. 566. 
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a0ti his, sueceed to tbiem , after her' d^^h, she having 
fiiirriyedihiin;Q the reason for the dooht as to their con^ 
stitoting Stridhana being, that it is payment by strangers^ 
not a gillt fiom her husband, or any of her relations^*^*^ 
a circumstance ^belonging to the ^description of the pro- 
perty in question. (^) The safilte objectiMi applies to, 
iO, What is given to a wife for sending, or t6 induce 
her to send ha' husband to peiJbrm particular ^ork: 
which by some is included, (^) by others denied. (^) IL 
Property, which a woman may have acquiredby inhe- 
ritance, purchase, or finding ^ — ^what has been inherited 
by her being so classed by Vijnyaneswamj ivtose author 
rity prevails in the Peninsula; while it is otherwise poiy- 
sidered by the writers of the Eastern school- (^ Lastly, 
\2. TTbe savings of her maintenance. (^) — Dyings with- 
out leaving issue, the Stridhana oi a married womaa 
v'ests^ by descent in ber husband, he surviving her. (75) 
The succession to her, she'SurvimBg hka, will be found 
detailed in a subsequent chapter, on Widowhood. (») 

: Of the property oireUgious Ins^tutixms^ wA of thst 
piartaking oi juracregaliu; i^omethtng \!^ill be inddeoteSy 
said in parts of this > work, in 'which>a reference. to diem 
eonnects with other subjects of discussion; (^) 

(1) 3 IHg. 472. 495, et seq. 3 Id. 628. 

(2) Append, p. 21. 

(3) Jim. Vah. ch. IV. sect. iii. 19, 20. 

(4) 3 Dig. 568. 

(5) Hit. on toll, note to ch. II. sect. 21. 2. 3 Dig. 568. 627. 

(6) Jim. Vah. ch. IV. sect.i. 15, and note. 3 Pig. 567. 

(7) Post, ch. XI. p. 

(8) Ch. XI. p. 248. Append. 
(9)Po8t,p. 172. 185. 
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eoncemmg them, thait are acca^ble, being too scanty te 
admit of any extended investigation. 

It remains to , speak of titky which is not valid, omless 

there have been possession under it; for which porposiK 

possesi^ion of a part is possession of the whole* (^) . Nor 

ean the want of it be accoudted for on the ground of oppb* 

ipition by an adverse party,(^) the. role requiring, that there 

■should he Juris €t seiaina :amfunctio, to ranker (io^ 

legal one.; it being laid down, that occupancy alone is not 

sufficient to constitute a right, without a title, and thait 

the production of a title will not suffice, unsupported by 

occupancy; a ri^t resulting only from the union of 

both.(^) But though simple occupancy, without a title^ 

will not constitute a right, a title nmy be inferred from 

possession ; which (to use the language of out own law^ the 

diQctrine of it and of the Hindu being in' this respect 

substantially the same) ^^may, by length of time^;aad 

"negligence of him who has the right, ripen by degrees 

, *^ into a perfect and inifefeasible title." (^)— B«it, to be :«l>- 

tend'ed with this effect, the possession must hate been 

that of a 'Stranger, not liiat of one standing in certain de^ 

giees of rektionsh^ (Ss^inda^Q) m 'Sact%&]) (^^to^the 

rightful owni^. Q) Nor /^ven, in the case ctf ^ a ^fitrangdifs, 

will itaiB^l him, unless it havej^^^imaiixtaiadd'in^dift 



(1) Yajnyawalcya, Beng. Rep. I&16. p. 554. 
(J) Id. p. 552. 

(3) Beng. Rep. 1816. p. 553. ' 

(4) Blackst. Comm. vol. ii. p. 196. 12th edit. 

(5) Sapinda, near kindred^ offering the fiinenJ cake to the same anceitor. 

(6) &cu(3/a, remote kindled. 

(7) Vrihaspati, Beng. Rep. 1816. p. 557. 
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* » 

sight of the adverse party, without let or moieilatioD €« 
his part, he not having been under any. disability to pre» 
vent his interference, and thereby obviate the oondnMii 
of his having acquiesced; since, where neglect is no| 
imputable, the title. of a rightful owner retains ite va- 
Itdity.Q Possession^ under die circumstances titat hinse 
been stated, for ten years, if the property be of a persona) 
nature, or for twenty, if it be real, extinguishes ^ riglit- 
of the original owner, he having been, during the ' titne, 
in a condition to vindicate it. Generally speaking; 
in case of dispute, a title must be proved by the original 
holder ; but, if there have been a descent, the presumption 
of right is in favour of the heir, so as to cast upon the 
adverse party the burthen of disproving it ; in which case 
ialso there is some analogy between the Hindu law, and 
our own ; and, if the possession have continued for three 
generations, it cannot be disturbed. (*) 

Of the three universally recognised natural rights, viz: 
4he right of personal security, referable as well to the 
unmolested enjoyment, as to the preservation: of life, the 
right of personal liberty, and the right of private property, 
it having been the policy of the British legislature, with 
regard to the two former, to leave the Native at our Pre- 
sidencies to the protection of the English law, to be 
modified, in its application, by the discretion and wis- 
dom of those intrusted to administer it, its benevolence 



(1) VyavaharaMatrica; Beng. Rep. t816. p. 557. 
Vrihaspati. Id. 

fj) Vyavahara Matrica; Beng. ^ep. 1816, p. 553, 557. 
Vid. tam. Append, p. 22. 
Append, ch. XIII. p. 465. 
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has confirmed to him^ with respect to the latter, the benefit 
of his own code and customs ; by directing that his inhe- 
rUance and succession to lands, rents, and goods, with 
aH matters of contract between party and party, shall be 
determined by such laws and usages, as the same would 
haire been determined by, had the suit been commenced 
ijx a Native Court. Q) Of these, two great titles, pro- 
perty^, that has been discussed, pervades both, with refer- 
ence either to transmission, or exchange. And, as inhe- 
ritance pre-supposes marriage, this, with some subor- 
dinate titles, springing out of it, will form the matter of 
the next, and some subsequent chapters. And, first, of 
marriage. ' 

(1) See the Royal Charten. . . 
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ONMAREIA O £ 



x5y no people is greater importance attached to mar- 

riage, than by the Hindus. . It is, among them, with 

• . . . • ^ * 

one sex, (the female,) indispensable. With the other, it 

*. •• •. .J « 

constitutes the order of Housekeeper^ (Grihasta ;) , the 
second, and most respectable of the four, by which, 
with them, the diflferent periods of human life are dis- 
tinguished. Q) It completes for the man the regenerating 
ceremonies, expiatory, as is believed, of the sinful taint that 
every child is supposed to contract in the parent's womb ;(*) 
and being, for the Sudra, and for women, the only one that 
is allowed,0 its obligatoriness is, as to the latter, among 
the ordinances of the Veda. Qr—Thus religion and law co- 



(1) Menu, ch. IV. 1. VI. 89, 90. They are tints enumerated, 1. The reli- 
gions student,' (^Brahmaehari,') who has receiyed investiture, and is in a 
course of pupillage. 2. The householder, (Grihif) or married man. S. The 
hermit, {Vanaprtata.) 4. Hie mendicant, ascetic, or anchoret, (^Bhikthu, 
Sanyan, or Yatu) Datt. Mim. p. 62, note 60. Menu, ch. VI. 1. 38, 39. 87. 
Dubois, on the people of India, part ii. ch.l, p. 91. 4to edit llie first 
stage may be prolonged through life, without passing into the order of 
housekeeper; whence there are three religious orders: the perpetual 
student^ the hermit, and the anchoret. — C* 

(i) These will be found enumerated under the following references, vis. Note 
to Mit. on Inh. ch. I. sect. vii. 3.— Note to Datt. Mim. sect it. 23.— Note 
to 3 Dig. 104. See also Id. p. 606«— Menu, ch. VI. 91.--Asiat Res. toI. 
▼ii. p. 310. 

(3)3Dig. 94. 8ld.S91. 

Note to Mit on Inh. ch. I. sect vii. 9. 
(4) Menu; ch. II. 67. 



Oir MARRIAGE. Sl 

Operate with the climate in ife favour. The eonSdet^ 
ation of it, regarded as the foundation of a family, of 
which the husband is the head, involves not only IhiS 
reciprocal rights and duties of man and wife, but th^ 
derivative ones alsd of parent ahd child, guardian and 
ward. To select at suitable husband for his daughter, 
at an age when she can have but very imperfect ideaii 
of tfhe object, every Hindu father is expressly bound ; 
which having beeii omitted fo be done! for three years, 
from th6 time that she become^ marriageable, she i^ 
ai liberfy to choose for herself ;(^) the neglect how- 
c^vef upon which this right depetids being considered 
9^' attaching, only where the opportunity of matching 
her projierly has existed, and beeti suffered tolaps€S;(0 

» » * . . 

which j in respectable families, never' hatjipdis'. The 
right feo to disjjbse of her, in dfefeult of father, is iit a 
siidcessibii' of^ paternal relations, and findly in tUfe mo- 

ther.(^) If titeffe Be tio dtie dotnpetent to tlie ptirpOse, 

' . . . . -■ . 

(a- case that cixA rarely occur,) sh^ is at her own dis- 
posal, as she hkis already been stated tc> he, where the 
pliovidihg a husband for het has been neglected by her 
fettfily, htoget fli^' ii^ justifiablef. Arid, sfS^^ to the proper 
tittiey according to CuUiica Bhatta, t&fe distingtiisheftf 
e^ositor of Mettti,(*) it precedes p<fo6Wj^,0--^Memr 

(1) Menu, ch. IX. 4. 90. ' 

The King «. Kistnama N.; Notes of Cases at Madras, vol. ii.^. 251. 

(2) Menu, ch. IX. 89.' 

Jim. Vah. ch. XI. sect xi. 6. / 
2 IMg. 491. 

(3) Yajnyawaleya, 3 Dig« 106. 
Append, p. 22.-<-C. 

(4) Preface to translation of Menu, p^ nt. 

(5) 2 Dig. 386, 38r. 3 Id. 328. 

d2 
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having enjomed every man to give his daughter in 
•marriage, though she have not attained the age of 
eight. (^) This is. to be understood, however, of what 
is called the betrothment^ leaving the girl under the 
care of her family, till her matiu-ity admits of her 
husband claiming her; of which it is the province 
of the mother to give notice- Revolting as is the 
idea of an engagement of this nature being finally coii- 
tracted thus early, it is not a little aggravated l^ the 
restriction imposed on virgin widows, not to marry 
again ;(*) and which is never violated, without a loss of 
character. The betrothment, once eflfected, by the bride 
and bridegroom walking seven steps hand in hand, 
during a particular recital, the contract is complete 
upon their arriving at the seventh step, the texts al- 
luded to having been pronounced ;(*) though the period 
for what is vulgarly called the second marriage may 
be yet distant. (*) Previous, and up to betrothment, the 
affair rests legally in promise; which may be broken, 
subject to consequences, as the breach can, or cannot be 
justified. According to Hindu superstition, an agreement 
for the purpose would be lawfully determined, on the 
part of the man, by the occurrence of unfavourable 
auspices ; such as a flight of birds, or the chirping of 



(1) Menu, eh* IX. 88. 94. Jim. Vah. cb. I. 39. 
(Jt) General note, end of translation of Menu, p. 384. 

Afliat. Res. vol. vii. p. 310. Post, p. 340. 1 

(3) Menu, ch. IIL 43. Oh, VIII. 227. Note to 2 Dig. 484. - ' 
Cu]lucaBIiatta»Id.485. Yama, Id. 488. 

(4) Menu, ch; IX. 47. 

Append, p, 25 to 29.— £. and C. 
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ia lizard, in the one or the other direction, when 
seeking a prosperous hour for the wedding ;(*) and a 
variety of causes are enumerated, warranting, a& they 
respectively apply, retraction on either side : (f) but, 
where the attempt to withdraw is without excuse, per- 
formance of the engagement may be enforced, as it 
might have been with us, previous to our marriage 
actQ Such is the law; but, so obsolete is it in prac- 
tice, that it may be considered as a dead letter, upon 
which no proceeding could be instituted at the present 
day, with any hope of success. Wherever, from the 
existence of a legal impediment, or the death of the 
young woman, the ultimate ceremony has been pre- 
vented from taJdng effect, the bridal presents are return- 
able, the bridegroom, in the latter case, paying the 
expenses incurred on both sides. (*) These presents, 
where the marriage has been completed, constitute part 

« 

of the woman's Stridhana^ as explained in the preced- 
ing chapter. (*) They must be hon&.jidtj however; 
that is, tokens of courtesy, and the fruit of affection 



(1) Append, p. 30. — C. 

Introiit in aedes ater alienuB canis ; 
Anguifl per impluyinm decidit de tegulis ; 
Gallina cednit ; — ^interdizit hariolos ; 
Haruspes vetuit ante bromam aliqoid novi 
Negoti incipere, &c. 

Ter. Fhormio, Act IV. Sc. iv. 

(2) Menu, cb. IX. 72. Culluca Bhatta, 2 Dig. 493. 
Vainsbta, Id. 490. Yajnyawalcya, Id. 492. 

(3) Nareda, 2 Dig. 492. Append, p. 31 

(4) Mit. on Itb. cb. II. sect. xi. 2^, 30. 
Sancba, 3 Dig. 614. Append, p. 29. 

(.*)) Ante, p. 28. ' 
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toward the girl^ not received by her kinsmen for their 
own use, amounting to a sde of her, which is for- 
bidden. Q Where such, a gratuity had been given, and 
the man died before consummation, the widow was 
anciently marriageable to his brother, he and she both 
qonsenting ; his consent being specially requisite, she 
being considered as blemished, by having been previously 
affianced to another. Q) Such a union is not to be con- 
founded with a practice of appoi^ting a brother (or other 
near' kinsman) to raise up issue, to a childless husband ; 
which, having existed amopg the Patriarchs, received 
i^qip, Mos€^ the sanction of law ; but which, reprobated 
h:ojxx the beginning by the higher classes of the Hindus, 
^ppesirs never to .have prevailed but among Sudras only .(') 
As was the case with the Hebrews in respect of tribe,(*) 
so with the Jlindus, the contracting parties must be of 
the same cla^s. (f) Without ideiitity of class betweep 
the married parties, the issue, according to some authori-^ 
ties, was not esteemed legitimate; while, according tq 
others, the stipulated equality was so construed, ^ to 
admit, within that description, the offspring of lawful 
espousals, between a man of a superior, and a woman of 
an inferior, provided she were of a regenerate tribe,- by 
regenerate, being intended any, other than that of the 



(OMenu, ch. III. 51. 54. Ch. IX. 98. 100. AntQ, p. 42. 

(J) Menu, ch. IX. 69. 97. 2 Dig. 466. Apppu4. p. 9^.— K. 

(3) Mena, ch. IX. 59. 64. 66. 2 Dig. 466. 
Append, to ch. III. p. 93. 139. 175. 

(4) Numbera, ch. XXXVI. ▼. 6. 

(5) Menu, ch. III. 4. Apastamba, 3 Dig. 159. 
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Sudra ; that is, any of the three superior ones ;(*) the old! 
la;^ permitting men of higher tribes to many in tribes so 
far below them ; and allotting, to the issue of such mat- 
rices, shares of the heritage, in certain decreasing pro- 
portioni^. Such was the doctrine of the Eastern school, 
in which equality of class was, with reference to the vife, 
understood as excludihff, for a man of any of the three 
^perio, oae^ a Sodra ;omao only. And. d.ough 4« 
writers of the Western school extended the license without 
reserve, there is said, while it prevailed, to be no mention, 
even in the recital of any ancient story, of a woman of the 
servile class becoming the first wife of either a Brahmm, or 
aL Csbatrya, though eVer so much at a loss for a suitable 
match-^in such low estimation was the Sudra held by the 
other classes.(*) But it is unnecessary to dwell upon these 
distinctions, the practice of such intermarriages being con- 
sidered to have been prohibited from the commencement 
of the present (the Cali) age ; (') since when, equality of 
tribe has been ever, as it is, in the strictest sense, essential 
to a legal marriage, though not to the legitimacy of the 
i^ue : inasmuch as, should one so prohibited take place, 
the issue would notwithstanding be legitimate. But the 



(1) Regenerate, has reference to the three classes of Brahmin, Cshatiya, and 
Vaisya, meaning, botn a second time, through the ceremony of Upanayuna, 
-when these higher classes were invested with the distinguishing thread; 
tl^e Brahmin before the age of nine, and the other two classes at any 
tilde previous to the nuptial ceremony. On it depends also the com- 
mencement of the connexion between the pupil and his spiritual teacher 
for the purpose of instructum in the Vedas. 

(2) Menu, ch. III. 14. Id. ch. IX, 178. 

(3) Jim. Vah. ch. XL sect. i. 47. 
Mit. on Inh. ch. I* sect* viii* 
Sutherland's Synops. p. 213. 
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converse does not hold : the offspring of a woman of a suA 
perior tribe, by a man of an inferior one, being excluded 
from the definition of legitimacy, and Consequently de- 
barred from inh'eriting.(*) But, though the class must be 
the same, the parties must be of distinct, and tmconnected 
families y as by the Jewish, and other codes; a coiidition,. 
that is, by the Hindu law, carried much farther than in 
the Levitical, by which ours is, in this respect, regu- 
lated-C) The marriage of a Sudra, indeed, with a wo- 
man of the same primitive stock is allowed; and the 
son bom of such marriage is of course capable of in- 
heriting. (^) But, among the other castes, a woman, to be 
ipi this respect eligible, must not be descended from the 
paternal, or maternal ancestors of her proposed husband, 
within the sixth degree : and, upon the principle (as will 
hereafter appear) that B,n adopted son identifies, to all in- 
tents and purposes, with a natural oile, it follows that a 
marris^e by such a son, with the daughter of him by 
whom he has been adopted, would be incompetent,—^ 
liable to be regarded as incestuous, like a person marry- 
ing his own sister. These points were agreed in' a late 
case before the Supreme Court at Madras, after delibe- 
ration, and consulting with the Judges and Pandits of the 
Sudder Dewanny Adawlut at that Presidency, and after 
obtaining the opinion of the Pandits of the Supreme 
Court at Calcutta, with those of the most learned native 



(1) Mit. on Inh. ch. I. sect. xi. 2. 

(9)Mexiu,ch. ni. 4, 5. 

(3) a Dig. 329. 

Asiatic Res. toI. r. p. 67. 
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jurats in several of the Provinces.^ Various texts of 
Menu discountenance the marriage of a younger brother^ 
or. sister, before their elder.(*) Distinctions as to caste 
entering into almost every concern of Hindu life, the im- 
portant one of marriage has its appropriate forms.(^) Eight 
are enumerated, the Bramaj.Daiva, ArshUy (or RishiSy) 
PrcQ^^tyay (or CayUy) Asura, Gandharvaj RacshasCy and 
Paisacha. Of these, the four first, being approved ones,, 
are proper for the Brahmin ; the three jaext for the other 
classes; that is the G^/i^s^/r^^rt;^ and Racshasa are per- 
mitted to the Cshatrya, or military class, and the Asura to 
the mercantile and servile ones. Such is the usual distri- 
bution; though Menu, as regarding the succession to the- 
property of the woman, received at the time of her marriage- 
in an unblamed iortay\^dds the Gandharva to the four 
first.(*) Nuptial rites, accompanying them all,(^) have the 
effect of distinguishing even the less approved ones from 
commerce purely illicit, to which otherwise the Gandharva 
and Racshasa ones might be assimilated; the former 
unporting an amorous connexion, founded on reciprocal 
desire ;0.the latter, the enjoyment of a captive seized in 



(1) Saulograinmum Vencatarajnia PUlay v, VeUy-Ummall and otbert, 
Sd Term, 1821. Ex relat. Sir E. Stanley, Ch. J. 

Datt. Mila. sect vi. 27. 33. 

(2) Menu, ch. HI. 154. 160. 170. 
Note to Datt. Mim. sect. ▼!. 54. 

(3) Menu, dulll. 30, et seq« 
Yajnyawalcya, 3 Dig;. 604. 

(4)Menu,cli. IX. 196. 

Jim. Vah. ch. V. sect. iii. 5. < 
Post, p. 101. 

(5) Devala, 3 Dig. 606. 

(6) Menu, ch. III. 32. Yajnyawalcya, 3. 3 Dig. 604. 
Post, p. 101. , 



42 ON MARRIAGE. 

war ;(f) ■. for whose lot the Mosaic law humanely provided 
in like manner, by requiring her captor^ taken with her 
beauty, to marry her.(*) Of the Asura form, appropriated 
to the two inferior classes, the characteristic is the payment 
of money by the bridegroom, to those who give the bride 
away; considered to be a sordid proceeding, and, as 
such, constantly forbidden ;(*) while the Paisachay denot- 
ing an advantage taken by a lover of his mistress, when 
asleep, or otherwise off her guard, forbidden to all, is uni- 
vensally reprobated.(*) Menu, indeed, joins together the 
Asura and Paisachay as never to be used ;(^ and it is said 
in the Digest, consistently with the above remarks, that 
*^at present, the Br arm nuptials only are practised by 
^ good men ;" though it is admitted that the more disap- 
proved forms, as the Asura^ and the rest, are sometimes 
resorted to by others :(^ and it is questionable whether, in 
Southern India, any other form than the Asura be now 
observed. On the solemnization of ,the marriage^ ac- 
cording to the one or the other set, depends, with the 
estimation of the progeny, the course of descent from the 
wife; as will appear in treating on widowhood. (7) The 
bride being known not to be a virgin, the rite is a dis- 
tinct one; the customary office, founded on the Veda, 
expressing that "theTir^m (meaning the bride) worships 



(1) Menu, ch. III. 26. SS. Yajnyawalcya, 3. S Dig;. 604. 
(S) Dent ch. XXI. y. 10, et seq. 

(3) Mena, ch. III. 51. Id. ch. IX. 98. 100. 2 Dig. 487. Ante, p. 38. 

(4) Menu, ch. III. 34. 3 Dig. 605. 

(5) Menu, ch. III. 25. 

(6) 3 Dig. 606. Afliat. Res. vol. vii. p. 311. C. 

(7) Menu, chi III. 42* Post. ch. XI. p. 248. 
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^* the generous Sun, in the form of firef'(0 ^ invoca- 
tion, sufficiently denoting the exclusion of one who is 
not ao.(*) Like other institutions of a mixed nature^ par- 
taking of religious, as well as ciyil considerations, the 
one in question, being duly solemnized, is celebrated 
with ceremonies, the details of which iare thus- reca- 
pitulated in tibe " Essay" referred to below, (f) " The 
'^ bridegroom goes in procession to the house where the 
'^ bride's father resides, and is there welcomed as a guest. 
" Th^ bride is given to him by her father in the form 
^^ usual at every solemn donation, and their heads are 
^^ bound together with grass. He clothes the bride with 
^^ an upper and lower garment ; and the skirts, of her 
*^ mantle and his ^e tied together. The bridegroom 
^' makes oblations to fire, and the bride drops rice on 
'^ it, as ap oblation. The biidegroom solemnly takes 
*^ h&t hand in marriage. She: t^ead^ qn a stone and 
*^ mullar. They walk round the fire. The bride steps 
^* seven timesj conducted by . the bridegroom ; and he 
^^ then dismisses the spectators, the marriage being now 
*^ complete and irrevocable." The essence pf the rite 
consists in the consent of the parties, (as with us formerly 
before the marriage act ;)— that is, of the man on the one 

(1) Menu, cli.VIII. 226 Note to Mit. onlnh. ch. 1. sect. la. 1 9.-3 Dig. 280. 

(2) In the Snpteme Court at MadnSf evidenoe vns giron of a speaes o€ 
marriage called Yellatam, amounting to a qualified adoption of the bride- 
groom by the bride's father^ and it seemed adtoiitted that some saoh' 
custom prevailed, though the exact effect of it was not established* Ven- 
cataratmam vu Vencammall and others. Sup. Court, 2d and 3d' Texms, 
1824. £z relatione Ch. J. 

(3) Essay on the religious ceremonies of the Hindus, by Mr* Colebrooke, Asiat. 
Res< vol* tU. p. 309. For other descriptions of a Hindu marriage, see 
Dubois, on the^ Character, Manners, and Cus(oidi». of the People of India, 
p. 137. And Append, to this work, p. 54* 

Menu, ch. III. ▼« 35. 
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handi and, on the other; of the father, or whoever else 
gives away the bride. The union, ouce effected, in- 
volves, I. Reciprocal rights and obligations of a personal 
nature, as, between husband and wife ; II. Special rights 
of property; III. The right of supersession. Of each of 
these in its order : to which it is proposed to add, IV. A 
slight comparison of the Hindu law of marriage with other 
codes, and particularly our own, on the same subject. 

•• . / • 

I. The^right of inheritance, as between husband and 
wife is, in a great degree, reciprocal; the latter suc- 
ceeding as heir to the property of her husband, leaving 
no male' issue; — ^universally, if he died sole and exclusive 
owner of what he possessed; but with a difference in 
different parts of India, according to the prevalence of 
diflferent schools, in the event of his having continued at 
his death a member of an undivided family.(») But, where 
the husband died before consummation, it has been held 
that his widow is entitled to maintenance only. (*) Her title 
to the inheritance depends upon her having been chaste ; 
adultery subjecting her to degradation from caste, by the 
loss of which she forfeits her right of inheritance. Q Ac- 
cording to one authority, it puts her life in his power, 
if committed with a man of low class ; (*) and other 
texts, protective of her person, even in case of infidelity, 
are said not to apply to the aggravated instance just men- 
tioned. Q For every unbecoming thought of the kind 

(1) Post. ch. Vll. p. 142. 156; 

(t) Vencataratnamv. Vencammall and others j Supreme Court, Madras, 1824. 

(3) Mit. on Inh. ch, XL sect, i." 39. Post, ?24. 242. 

(4) Vrihaspati, 2. 2 Dig. 425. 

(5) Menu, 2 Dig. 423. - 2 Dig. 425. 
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there must be expiation ;(^) and, wherevpr the. fact have 
taken, plac^, there ensues fot her not only a state of eictr^me 
inortifiipation, short of nothing less than the want of ne- 
cessary subsistence, (^) but it authorizes the husband to 
take a seco^d, the nuptial tie with the former remaining 
undissolved. (*) It may be here noticed, that . criminal 
conversation with another's wife is, with the Hindus, 
strictly speaking, a crime, punishable as such ; by igno- 
miniQus tonsure, if committed by a priest; while, in the 
other classes, it may extend to life; the proof being de* 
ducible from circumstances, where direct evidence is not to 
be had.(*) But, in the; King's Courts, it would be action- 
able, not falling within the description of either of the two, 
subjects, in determining upon which, these are to admi- 
nister the native law. In examining the part of the law 
under consideration, it is painful to remark its distrust with 
regard to fem^e chastity •;(^ the deficiency, of which, attri- 
buted by it to the constitution of the sex, may, if it exist, 
be mdre justly ascribed perhaps to their unnatural mar- 
riages,notto mention with regard to women, the peculiar, 
constraint .attending their domestic lot, (^ Liable, as the 
wife is, to be coerced and abandoned for misconduct, 



(1) Menu, ch, IX. «1. Yajnyawalcya, 2 IMg. 494. 

(2) Menu, ch. IX. 30. Id. XI. 177. Naceda, 2 Dig. 415. Id. 423* 
Yajnyawalcya, 2 Dig. 422. Vrihaspati, Id^ 42d» 

Append, p. 32. — E. 
^(3>Doboi0>Prl36. 

(4) Menu, di. VIII. 352 to 362. 
Id. 371 to 385. 

Append, p. 33 to 36. 

(5) Menu. ch. IX. v. 1 to 18. 2 Dig. 382. AIsp the twelTfB 5<octtmi, ex* 
tracted fromthe Mahabharata^ 2 Dig. 393. 

(6) Sancha and licbiU, 2 Dig. 430, 431. 
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of a blameless otie, beside heitkg punisbabte 

itk &e husband, entitles be» to a third of his property 

ajd a separate maintenance ; Q) Menu exacting for her 

the utmost^ benevolence, (^ while he e<i|Ofns to both t^ 

ciprocal constancy ad their mipreme law, Q} and mutual 

content as llie indii^ieBsable ccndition of their hitpj^ 

B^ttr.(^ ' Odier oause», as well as ii^eli<y, operating to 

disappoint the primary obj^t of iMrriage, lead to sepa«- 

ration; such as confirmed bajrenness in the woman, aoid 

corporal imbecility in the man; with loathsome^ or in- 

cumble disease in either. (^ A husband also hayings 

provided for his wife, during his necessary absence! 

abir6aid,(^ different periods are indicated, according iUf 

he haeSy or has not bden heard of, during which, i^ 

no Icaiger; she is to expect him back;f) *^ long absenoi^ 

^* being (said to be) considered by sig^s siar equivalent M 

'^ natural defath."f ) In il case of this kind, indeed, au^ 

thority exists to justify a wife in taking another htisbaiid;* 

sinee the' natural passion^, (^ays Jagannatha <m a similar 

oecsBfon^) *^ im{^«ted in the human race by the dSvinitf , 

'^ wnot to be endured.*^^> But the tftxft of Devidft, re- 



(1) Menu, ch. VIII. 389. Nareda, 2 Dig. 413. 

Yajnyawalcya, IcU 4A(k Append, p.- 38 to 43. ' 
0);Mena,.ch. III. ▼. 55 to 59i 

(3) Menu, ch. IX. 101» 102; . eiiUaca Bhatta^ 2 Dig. 49f, 

(4) Menu, ch. III. 60. 2 Dig. 401, 402. 

(5) Menu, du IX. 81. 2 Dig. 419. Devala, Id. 41 4» 4f0. 
Yajnyawalcya, 2 Dig. 418. Append, p. 45» 46^ 

(6) Menu, ch. IX. 74, 75. Yajnyawalcya, 2 Dig. 450. 
Post, p. 275. 

(7) Mteau; ch. IX. 76. DeVala, 2 tHgi 470, 471. 

(8) 2 Dig: 472. 

(9) 2 Dig. 386. ' 
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feri'ed to, are consideted as regatding^ past ages, net *thel 
present; and, at all events, not aa legaliising ^ite sisetf 
but only as averting a con^qtkent fine to the king; aS 
our statute of James ^gie^indt bigamy, under shniilai^ cii^- 
cirmstapces, excuses' th^ felbny it creates,' scolding M 
the same time the attempt lat a jslecond marriage. Sub- 
traction of conjiig^l rights is dw6unced dn either side 
with heavy p^n^ties ;Q) arid the riblative duty of cone 
stantly maintaining one anothei', is' idike iiiculcated.(^ 
The early codes of a.11 nations lieem to hav6 subjected 
the wife,' smiong other memters of a manV family, to 
corporal chastisement ;< the civil law^ to the extent of 
allowing the husband, for spme mlsdemeanom^s, fiagdSs 
et fustibus acriter earn verberare^-r-ior others, modicam 
castigationem adhibere. Our own gave Ihe li&e pier- 
mission, restricted only within somewhat more reaEbnable 
bounds; — and Menu, whether he set, or only fallowed 
the UKunaiily e2ta,mple, certainly includes the wife almong 
objects of dbmeitic d^scipUnef, whien conceived to deservef 
it Lei^s brutal indeed, in this respect, than the civil law^ 
with him the authorised instrument is, '^a i^mall sh6dtof 
" a Cane;" to which truth, however, coihpels to bfe added, 
&e option of **a rope;"— -the correclaon hbwfever tb be 
inflicted ** on the back part only of the body, dhd not dlf 
" a noble part, by any means/'(') For what sort of de. 



(1) Menu, cl^. IX. 4. Id. 2 Dig. 416. 
Vrihaspati, 2 Dig. 386. Smriti. Id. 425. 

(2) Menu, ch. VIII. 389. 3 Dig. 406. 460. Id. 26. 

(3) Menu, 2 Dig. 209. Id. 441. Menu, ch. IX. 290l 
CuUuca Bhatta, % Dig. 421. 
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liiiquences such barbarism might be indulged, may be 
collected p^haps out of an extract from Harita^Q with 
the comment on that citation. But, for the credit of 
Hindu law, a maxim, of authority deemed to be eqniya*^ 
lent to that of Menu, says beautifully, '^ strike not, even 
^^ with a blossanty a wife guilty of a hundred &uks.''(^) 
And it may be confidently assumed that, at this day, in 
no British Court, administering whether the English or 
the Hindu law, would the claim be tolerated for an in^ 
stant, justifying so much as the lifting up a finger against 
a woman, any more than that of '^ slaying or mutilating 
^^ her;" which, in the case of a wife, the latter may be said 
always to have prohibited.(') 

* I 

II. . Though a wife be one of three persons declared to 
have in general no wealth exclusively their own, the 
position is modified by the authority that lays it down ;(^) 
— and it is certain that, beside the contingeney of her 
succeeding as heir to her husband, a Hindu wife has 
present rights of property, of two kinds: — 1. That 
Stridhana, which being, generally speaking, exclusively 
hers, has already been treated of at large, under the tide 
oi, property ;(^) and to. which there will be occasion to 
recur, in describing its descent. (^) 

'(l)8Dig.433,et8ec[. 

(2) Note to 2 Dig. 209. 

(3) Menu, 2 Dig. 423. 

(4) Menu, ch. VIII. 416. 2 Dig. 249. 

(5) Ante, p. 25. 

(6) Poit, p. 247. 
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2»- Whatever is not Stridhana is possessed by the 
iwfe, subject to the direct and unlimited control of heir 
husband. This, upon the preponderance of authorities,^ 
toUky be tcdcen to comprehend what she acquires by her 
industry, (^) together with what she obtains from stran- 
gers, or inherits, on failure of nearer heirs. (^) It has 
already been stated, with regard to what devolves on 
her :by inheritance, that the rule as to her property in it 
is not uniform in the different schools ;(*) while, with 
respect to the other two sources just mentioned, Jagan- 
' natha (*) observes, that ** no argument is found to shew, 
"why a woman should not have independant power 
" over that which she has gained by arts, or which has 
" been given to her by a stranger on a religious consi- 
" deration, or through friendship, but should have inde- 
". pendant power over that which was received as a 
" bribe;'' — alluding to the instance N* 2, in the pre- 
ceding enumeration of Stridhana. (f) It is necessary 
ako, in every case of ornaments belonging to her, to 
distinguish between such as were given to her by her 
husband, or some of her relations, . on, before, or con* 
nected with her marriage, and those worn by her occJa- 
sionally, not having been so given ; the latter not being 
her property, but her husband's, descendible to his heirs, 
she surviving him, and divisible among them on parti- 



(1) Menu, ch. VIII. 416. 
2 Dig. 249. 3 Id. 566. 

j («) 3 Dig. 566, et seq. . 

(3) Ante, p. 30. 

(4) 2 Dig. 570. 

(5) Ante, p. 28. 

VOL. I. 
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tion : but it is otherwise if they were habitually worn 
by her; since this would imply that they were hers^ 
in which case, they are not partible. Q) 

Of her property, of whatever kind, she dying in Ae 
life of her husband, it is a general rule, that, if she die 
without issue, it goes to her husband, or his nearest 
kinsmen (sapindas\ allied by fiineral oUations, pro- 
vided the marriage was in ipi approved form; if other- 
wise, to her father. Q But Jimuta Vahana apd Ji^an- 
natha say, that it applies to that part of her property 
only which is acquired at the time of her marriage ; (f) 
while Vijnyaneswara, the Madhavya, and other south- 
em authorities are silent as to any such distinction. 
Leaving issue, it wiU go to her immediate female de- 
scendants, whether daughters, or grand-daughters,—^ 
the grand-daughters takmg per stirpes; the unsttu*- 
ried, and unendowed, of the one, or the other, taking 
first. Where there are both daij^hters and gvand^- 
daughters, it vests in the daughters exclusively, sub- 
ject to such a provision for grand-daughters, as usage 
may warrant. Q Daughters take equally, subject to 
the above distinction of married and unmarried; fail- 
ing female issue, sons and grandsons sucoeed; and^ 



(1) Meau, cb. IX. 200. 3 Dig. 571. Apasianba, 3 Dig. 97a 
Devala, Id. 577. 469. Mit. on Inh. cb. I. lect iv. 19. 
Append, p. 19. 47. 

(2) Menu, ch. IX. 196. 

Yajnyawalcya, 3 Dig. 606. Nareda, Id. 608. 
Mit. on Inh. ch. II. sect. zi. 10, et seq. 
Append, p. 50. 

(3) 3 Dig. 608, 609. 

(4) Mei^u, ch. IX. 193. 3 Dig. 600. 
Mit. on lab. ch. II. sect. xL 17. 
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Suting the latter, the husband and his relatives. (0 
What is called the wife's fee^ or gratuity, goes, by way 
of exception, to her brothers of the whole blood. Q) So 
nuchi with regard to die descent of the property of the 
wife» dying in the life of the husband. For the descent 
of that of the huiA>aiid, he dying first, it forms the 
subject of the chapter on Inheritance, (f) And the de- 
<9ca3t of the widow's is reserved for the chapter on 
Widowhood. (♦) 

III. Though it cannot, with Justinian, be said of the 
Hindns, duas uxores eadem tempore habere non licet y and 
though it be made a question, whether, in any case» 
bigamy, by their law, be punishable as a crime, (^) it 
results from different texts, that a second marriage, by 
a maoy his first wife living, is not at his mere pleasure. 
It in,, with reference to the first, called Superseision ; (^ 
which, according to circumstances, is justifiable, ad^ 
missible, or illegal. 

li The grounds that justify it regard her conduct^ 
her temper, or h^ state of healdi; to which may be 
added barrenness, or the producing only daughters, 
during a period of ten years. Q) In any of these cases, 
cheerful acquiescence en her part entitles her to be 

(1) But on Inh. ch. IL sect. zL 24, 25. 

(2) MiU on Inh. ch. II. sect. zi. 14. Ante, p. 28. 

(3) Post, p. 141. 

(4) Post, p. ^6. 

(5) Append, p. 42. 

(6) Note to Mit. on Inh. ch. H. sect xi. 2. and Id, S4. 

(7) Menu, ch. IX. 80, 81. Devala, 2 Dig. 414. Id. 417'. 
Rammobun Roy's ** Brief Remaiks," p. 9. 

£2 
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treated ^itb proportionable liberality, wbile contumar 
cious opposition subjects her to coercion, Xo public 
exposure, nay, even to the discipline of the rope. (*) 
2. Upon the principle of volenti nonfit injuria^ the first 
wife's assent supplies the want of a justifiable cause, as 
may be collected from various passages, indicatipg the 
means of obtaining it, and reconciling her to the in- 
tended purpose, by a suitable settlement; Q the measure 
of which is differently defined ;Q the most intelligible 
one being ^' a compensation, amounting, with her pre- 
^^ vipus Stridhana^ to a value equivalent to the expenses 
" of the second marriage." Such is the one adopted 
by Mr. Colebrooke ; (*) while Jagannatha, on a review 
of the several criteria proposed by different authors, 
conceiving the best to be illusory, concludes that a rule 
on the subject remains yet to be formed, on due con- 
sideration . of the difficulties attending it. (f) That, in 
estimating it, account is to be taken of what she already 
possesses, and that the difference only is to be given 
her, all are agreed; and, if the difference be the other 
way, then ^ trifle only, for form's Sake: (^ — ^This present^ 
(as it is called,) however settled, cls^ses as Stridhana^ 



(1) Menu, ch. 1X.''8^. Culluca Bhatta, 2 Dig. 421. 

(2) Jim. Vah. ch. IV. sect. i. 14. 
Mit. on Inh. ch. IL sect. xi. 34, 35. 
Yajnyawalcya, 3 Dig. 558. 
Append, p. 51. 

(3) Yajnyawalcya, 3 Dig. 17. 561. 

Sricrifllma Teicalancaia, and Vijnyaneswaraj 3 Dig. 18. 
Mit. on Inh. ch. II. sect. xi. 34, 35. 

(4) Append, p. 44.— C. Id. to ch. XII. p. 410. 

(5) 3 Dig. 562. 

(6) Id. and Daya Cr. Sangiaha, ch. VI. 28, et seq. 
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as has been already noticed. Q) 3. Illegal supersession, 
is the abandoning, with a view to' another, a blamelessr 
and efficient wife, who has given neither cause nor 
assent;— a conduct, for which the husband (says Na- 
feda)Q shall be brought to his senses by the king, '^ with 
" a seypre chastisement;" the same doctrine being held 
by Vishnu, («) the Smriti Chandrica,(*) and other authori- 
ties ; the desertion of a woman by her husband for any 
oflFence whatever, less than actual adultery, having been 
declared, by an anonymous Smriti, to be among the parts 
of anqient law, that were abrogated at the beginning of 
the present age.(*) A wife superseded, under whatever 
circumstances, must be provided for;(^ a benefit that is 
construed by the Pandits as rendering it imperative uporf 
her to continue to reside in the house with her husband, 
his fickleness even not absolving her from her nuptial 
vow. And, under whatever circumstances she live apart 
from him, it is her duty to seek protection from his rela- 
tions, and, failing them, from her own. Q) " But (says 
" Dacsha, very feelingly) with sorrow does he eat, who has 
" two contentious wives."(®) To avoid one obvious ground 



(1) Ante, p. 29. 
(«)2l>ig. 4U. 

(3) 2 Dig. 414. 

(4) Append, p. 38. 41.— C. 

(5) General note, end of translation of Menu, p. 355. 

(6) Cullaca Bbatta, 2 Dig. 412. 
Yajnyawalcya. Id. 421. 

(7) 

(8)2 Dig. 411. 
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where a plurality exists, the important point of precedency 
among them is settled by law. While the practice existed 
of contracting marriages in different classes, it was accord-* 
ing to the order of class; the wife of the same class with 
the husband ranked before all the others ;-^igni1y ol 
class prevailing against the influence of more youthftil 
charms, and a later selection. Her pretension consisted 
in the privilege of personal attendance on her husband^ 
notwithstanding her supersession, and in performance of 
the daily business relating to acts of religion ;— ^objects, in 
the discharge of which it would have been discreditable 
to have suffered the wife of an inferior one to intermeddle. 
The latter indeed were rather in the nature of Concubines^ 
Seing described by distinct appellatives. At least, they 
were not regarded as possessing the rank of regular wives, 
the law distinguishing between the wife, and the espoused 
woman. Q— Like the concubine among the old Romans^ 
described as quam quis non mariti anima, sed concuUtis 
causdy sine stupri tamen crimine Jlagitiovej domi hdiet } 
the connexion constituting amongst them a sort of left 
handed matrimony, as contra-distinguished from nuptial, 
or lawful wedlock — ^the countenance given to which has 
been considered as approaching very near the poly- 
gamy of other nations. (*) But this confusion of classes 



(1) Menu, cb. IX. 85— 8r. Id. ch. IIL 17—19. 

Nareda, aa referred to in Jim. Vah.*ch. XI. sedt 1. 48, 49. 
Mit. on Inh. ch. II. aect. i. 7. 28. 
5 Dig. 484, et seq. 

(2) Elements of Civil Law, p. S65. 
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IS^ mtermarriages bas long since ceased ; Q) and now 
that the parties must necessarily be of the same class, the 
dne first married is the one to be still honoured, not hav- 
ing been superseded for any fault. (*) Other rules of pre- 
ference are laid down, applicable to particular cases ; but, 
in general, the elder wife, as she is called, takes the lead ; 
dder, not necessarily in years, but according to pric^ity 
of nuptials :(^) her husband's union with her being con- 
sidered in law as baring proceeded from a sense of duty, 
while his marriage with any other, she living, is referred 
rather to an impulse of passion. (*) How many it is com- 
petent for a Hindu to have at one and the same time, does 
not distinctly appear, (f) She it is, (the elder or first,) that 
succeeds eventually to her husband as heir, maintaining* 
the others, who inherit in their turn on her death; or 
even during her life, in the event of her degradation, or the 
like } — 'posi^sing, as they do, a capacity for the perform- 
ance of religious ceremonies, being the consideration upon 
which the widow, as weB as the son, is preferred in mhe- 
ritance. (^) Such are the topics controvertible among the 
Hindus, between husband and wife. Infinitely delicate in 
their nature, judicial interference with them is far from be«* 
ing encouraged by their law, (') the spirit of which, in this 
respect, has been virtually adopted by our own, in the 

(1) Ante, p. SQ. 

(9) Yajnyawalcya, 2 Dig. 405, and note to Id. 406. 

(3) Gatyayana, i Dig. 407. Gen. ch. XVI. 

(4) Note to 2 Dig. 406. Dacsba> S Dig. 409. Post, p. 100. 158. 

(5) Note to Jim. Vali. ch. IX. 6. 

(6) Mit. on Inh. note to ch. II. feet. i. 5. 
Post, ch. VII. on Inheritance, p. 156. 

(7) Smritl; 2 Dig. 208, with the note. Id. $77. 
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enactments of the Charters and Acts of Parliament far 
India. But, however uncreditable or unbecoming such 
litigation may be, it is not so prohibited, os to exclude 
either the one or the other party from the protection of 
our courts ;(*) in which, no doubt, as with us in our 
King's Bench, articles^ for instance, might be exhibited 
with eflfect, by the wife against the husband ; the Court, in 
the exercise of its jurisdiction between them, having re- 
gard always to the acknowledged authority, according to 
their own law, as recognised by ours, of the Master of a 
family. , 

IV. The comparison intended here between the Hindu 
and other codes, our own especially, on the subject under 
consideration, having been in some degree incidentally 
anticipated, a few additional remarks will suffice to answer 
the proposed purpose of illustration. The requisitipn of 
the Hindu legislator, that fidelity between man and wife 
should be mutual, was equitably and generously incul- 
cated by the Civil law, directing , that ^^ judex adulterii 
ante oculos habere debet ^ et ifiquirere^ an maritm, pudkh 
vivenSy mulieri quoque bonos mores colendi autor fuerit:'^ 
adding, ^^periniquum enim videtur esse, ut pudicitiam vir 
" ab uxore exigatj quam ipse nm exhibeat'' Upon which 
principle it is, that a husband cannot obtain a divorce in 
the English Ecclesiastical Courts for the adultery of his 
wife, she recriminating with eflfect. On the other hand, 
if the Hindu law allows subsistence to an adulterous wife, 

(1) 2 Dig. S78. Append, p. 52^ 
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it is ia this respect more liberal toward her than the 
English would be ; which, in case of divorce by the 
Ecclesiastical Court for adultery, refuses her alimony, as 
it forfeits to her also her right* tp dower after her hus- 
band's death. The difference between the two codes, 
in the manner of viewing and treating the act of criminal 
conversation with another's wife, the (me proceeding 
against it as a crime, the .other regarding it as a private 
injury only, to be compensated by damages, ha3 already 
been noticed : but it is here to be observed, that the re- 
mark is true as applicable to the temporal Courts only,* 
— :the spiritual ones in England taking cognizance of 
it as an .offence, :with a sparingness however in point 
of penalty, according to the provisions [of the Canon law, 
that has been attributed to the cQAStrained celibacy of its 
first compilers ; so that it meets with its most effectual 
corrective, after all, at the hands of a jury at the common 
law, in an action of trespass. For infidelity, or othei* ill 
usage on the part of the husband, destructive of domestic 
happiness, the English wife ! has her remedy in the last 
mentioned Courts ; which have jurisdiction, in case of 
divorce, to provide for her out of his Amds, according to 
her. rank and condition in life, the means of. her hus- 
band, and the circumstances of the case ; whence, upon the 
whole, : it would appear, that. a considerable analogy 
eusts between the Hindu and the English law, upon 
this delicate subject. . 

.An English wife does in no case inherit to her hus- 
band ; and here, therefore, the Hindu possesses an 
advantage over lier ; as she does perhaps also in the 
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law of maitttenance genaraUj, a» likewise of Sk'i^uma^ 
or a Hindu woman's exclusive property; to which the 
paraphernalia o^ an English one bears an imperfect 
resemblance^ pin-maney bearing none, being matter of 
contract and settlement* ' 

For the Ibsw oi pofygamjfj of which the practice is so 
^oniliar among the Hindus, it adnuts of less compa- 
rison. Not probilnted merely, the thing" is with us a 
crime, punishable as felony: and even among the Hin- 
dus, it appears to be sanctioned' with considerable re- 
serve, principally whei« the lailnte of legitimate male 
issue (with them the indispensable end of marrii^e) 
seems otherwise, upon reasonable grounds, to be ap- 
pr^ended. Introduced into the world before the de- 
hige, it was in use among the Jews, though not expli- 
citly allowed by their law ; the first instance of it upon 
recOTd, that of Lameck^ one of the descendants of Cain, 
having always been considered as a departure from the 
original institution of marriage, as ordained to our first 
parents ; (^) aflsd it was forbidden by Christianity, that 
republication of the pure and undefiled law of nature. 
The Mahomedans in this respect imitate the Jews.' 
^ j^md Gr4SCos out Romanosy (says Selden,(^) vara qui-^ 
^ dem pofygamiay seu kgitimarum, seu justarum ttjcorum 
" plurium simul extmpla'' How concubinage prevailed 
among the Romans, till prohibited by the Imperial 
Constitutions, has already appeared. And if, among the 

(1) Levit. ch. XVllI. 18. Deut. XXI. 16. 
2 Sam, XII. 8. Gen. IV. 19. Id. II. 24. 

(^) De jure Nat. et Gent. jiuUa diaoLpUnam Hehiaeorom* lib. v. c. VL 
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Greeks, a wife could not be supersededy as she may 
be among the Hindus, too much at the |deasure of the 
husband, an Athenian one might be bequeathed by will, 
as appears by the bequest of one^ of which the form 
is given by Sir William Jones, in his Commentary cm 
Isaus. (*) 

Not only have the Acts and Charters for the King's 
Courts in India prescribed, as the rale of determina<* 
tion between Native and Native, the native law, in all 
matters coming before them of Contract and Inherit- 
ancCy but, in providing for their modes of proceeding, 
they have been careful to enjoin generally, wherever 
the Natives are concerned, an especial attention to their 
religion, manners, and mages. These Courts exercis- 
ing their jurisdiction in towns overflowing with native 
population, such a deference to local and ancient in- 
stitutions was dictated alike by policy and justice. And 
the same considerations applying with increased force 
to the Company's, dispersed in the interior, where the 
population is wholly of this description, hence the ne- 
cessity of some attention being paid by us to the In- 
dian codes, and particularly to that of the Hindus. 
And though marriage, with the relations of man and 
wife, be not among the titles specially committed to us 
by those Charters, to be determined according to the 
law of the parties, and though the diflFerences ^ arising 
from these relations will often be of a kind with which 
the less we interfere, the better, (*) it is obvious that a 

(1) p. 177. 4to edit. 1779. 
(3) Append, p. 53.— £. 
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suit for the inheritance may turn upon a question, ber- 
' longing to the subject of which it has been the busi- 
ness of the preceding pages to exhibit a view; — a 
question, therefoi^, upon which even the King's Courts 
may have incidentally to decide ; in which, with the ex- 
ception of the titles that have been specified, — ^uppn all 
others, unconnected with them, the Native, equally with 
the British inhabitant, is, in general, &t the several Pre- 
sidencies, bound by the English law. 
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Having, in the preceding chapter, treated of marriage, 
tvith the reciprocal rights and duties of husband and 
wife, the transition would be easy to the subject of wi^ 
dowhoodf which, peculiar as it is among the Hindus, de- 
mands a separate consideration. But as this must in- 
clude an account of succession to whatever property the 
widow may have possessed either during, or subsequent 
to her coverture, it will be more intelligible, if reserved 
till after the general law of inheritance shall have been 
discussed. Q) And the primary object of marriage, with 
the people in question, being the birth of a son, the 
present chapter will be conveniently appropriated to 
that of adoption, as a substitute for the failure of male 
issue : the futiire beatitude of the man depending, ac- 
cording to Hindu superstition, on the performance of his 
obsequies, (*) and the payment of his debts by a son, Q) 
as the means of redeeming him from an instant state of 
suffering after death. The dread ' is, of a place cal}ed 
Put ; (*) a plaice of horror, to which the manes of the 

(l)Cliap.VlLp. 141. 

(2) For an account of these, see note to Datt. Mim. sect. iv. lit, and note to 
Datt. Chandr. sect i. 84. 

(3) Nareda, 1 Dig. S91. Id. 320, et seq. 

(4) Menu, ch. IX. 138. Id. I V: 88, 89. 

Jim. Vah. ch. V. 6. 3 Dig. 158. S93, et seq. 
1 Epst. of Peter, ch. III. 19. 
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childless are supposed to be doomed ; there to be tor- 
mented with hunger and thirst, for want of those obla- 
tions of food, and libations of water, at prescribed pe- 
riods, which^it is the pious, and indeed indispensable 
duty of a son (ptUtru) to oflfer. Of the eventual condi- 
tion alluded to, a lively idea is conveyed, in the repre- 
sentation Qif the sage Mandagola^ ^^ desiring admission 
^^ to a r^ion of bliss, but repulsed by the guards, who 
*^ watch the abode of progenitors, because he had no 
** male issue ;" Q — and it is illustrated by the special 
mention of heaven being attained without it, as of some- 
thing extraordinary.^ Marriage feiling in this its 
most important object, in order that obsequies in psurti^ 
eular might not go unperformed, and celestial bliss be 
thereby forfeited, as well for ancestors, as for the de- 
ceased, dying without leaving legitimate issue begot- 
ten, the old law was provident to excess ; whence the 
different sorts of sons enumerated by different authori- 
ties, all resolving themselves, with Menu, into twelve ;(^) 
that is, the legally begotten, and eleven subsidiary 
ones, — reckoning the son of the appointed daughter 
(putrica^ putra) (*) as the same in efiect with the one 
legally begotten, and therefore not to be separately ac- 
counted ;Q — all formerly, in their turn and order, ca- 

/ (2) Menu, ch. V. 159. 

(3) Datt. Mim. sect. i. 3. Datt Cbandr. sect. i. 3. 
Menu, ch. IX. 158. 160. JBeag. Rep. 181l>. p. 508, 
Append, p. 58. 

(4) Append, p. 173. 

(5) Menu, ch. IX. 158, et seq. 

Note to Mit. on loh. cb» L sect. ii« t2. 
Datt. Mim. sect. ii. 55. 58. 
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pable of succession, for the double purpose of obsequies 
$md of inheritance ; Q six (reckonings with Menu, the 
legally begotten, and the son of the appointed daughter 
as one) deriving their pretensions from birth, six from 
distinct adoptions ; (^) the first of the twelve, namely, 
the issue male of the body lawfully begotten^ being the 
principal one of the whole, Q) as the son given in adop^ 
tion was always the preferable one, among those ob^ 
tainable expressly in this mode.(^) And now, these 
two, the son by birth, emphatically so called, (Auram^) 
and (Dattaca) the son by adoption, meaning always 
the son giveUy are^ generally speaking, the only subsist- 
ing ones allowed to \>e capable of answering the pur^ 
posie of sons;(^) — the rest, and all concerning themi, 
being parts of anmnt law, understood to have been ab- 
rented, as the cases arose, at the beginning of the prer 
sent, the Cali age. It is so stated in the '^ General 
Note" at the end of the translation of Menu, (^) asd 
elsewh^e repeated; (7) though it has been disputed; (®) 
and it is true that, in some of the northern provinces^ 
forms of adoption, other than that of the Dattaca, at 
this day prevail, (f) It is also true that, &ilii]^ a. son, a 

(1) Datt. Mixn. sect. U. 61, 62, and note. 

(2) Menu, cli. IX. 158. 

(3) Menu, ch. IX. 166. 

(4) Yajnyawalcya, 3 Dig. 841. 

(5) Note to 3 Dig. 276. Append, p. 58. 154. 

(6) Menu, p. 363. 

(7) Datt. Mim. sect. i. 64. Da^t. Chandi. sect. L 9. 3 Dig. 271. 288. 
Mohun Sing v. Chmnun Rai ; Beng. Rep. ante 1805* p* 31. 

Beng. Bep. 1816. ** Bemarks," p. 511. 
Append, p. 164.— -C. Id. p. 179* 174. 

(8) Append, p. 94.— £. 

(9) 3 Dig. 276. 289, 
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Hindu's obsequies may be performed by his widow; 
or, in default of her, by a whole brother, or other 
heirs ; Q bi^t, according to the conception belongii^ to 
the subject, not with the same benefit as by a son. That 
a son, therefore, of some description is» with him, in a 
spiritual sense, next to indispensable, is ^ abundantly 
certain. As, for obtaining one in a natural way, there 
is an express ceremony, (punsavanay) that takes place at 
the expiration of the third month of pregnancy, marking 
distinctly the importance of a son bom, so is the adopt- 
ing of one as anxiously inculcated, whefe prayers and 
ceremonies for the desired issue have failed in their, 
eflfect. («) But, exacted as it is, wherever the want 
exists, in terms suflSciently peremptory, it is a r/g-A^, and 
not Q,dtUyf the enforcement of which belongs to the 
civil power, (f) No good Hindu lawyer, sitting in any 

« 

of the King's, or Company's courts in India, would 
listen for a moment to an application to compel a 
childless Hindu to adopt — succession to his property 
being at all events provided • for, whether he have a 
-son to inherit it, or not. Assuming, then, the son given 
for the purpose to be the only subsidiary one now ge- 
nerally recognised,(*) what is farther material to be 

(1) Vrihaspad^ 3 Dig. 458. 
Vriddhfi Menu, 3 Dig. 478. 
Datt. Mim. sect i. 58. 

' (f) Datt. Mim. lect i. 3. 5. 45. 
Notes on Id. 51, 52. 

. (3) Append, p. 59.— C. 

^4) Datt. Mim. sect* i. 64. 
Datt. Chandi. sect. i. 9. 
Id. Synops. 211. ^ 3 Dig. 289. 

For a fuller account of the series of sons, according to the ancient law, see 
Append, p. 168. x 
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Imdwn in the law of the subject, may be compre- 
hended under the four following heads: — I. The right 
of adoption, as well with regard to , the giver, as to the 
receiver — ^the natural, as the adoptive parent. II.The 
person to be adopted. III. The mode and form; — with, 

IV. The effect of adoption. Tp which will be. added, 

V. Some remarks on the practice among other nations. 

I. ' The right of adoption is in one destitute of legitimate 
male, issue, competent to the performai^e of his funeral 
rites; never having had any, or having lost what he had. 
The right of inheriting, and that of performing for the an- 
cestor his funeral obsequies being correlative, if, by. any 
of the legal disabilities, as by degradation from caste, by 
insanity, incurable disease, or otherwise, Q living issue have 
become disqualified in law for the former, the effect for 
the purpose in question being the same as if none exited, 
it is inferred that the right to adopt attaches.(*) . On the 
other hand, adoption by one, being himself, through any of 
|he operative causes, incapable of inheriting, seems to be of 
A qualified nature, not entitling the. adopted to the full 
rights of his condition.(') The necessity of the thing ap- 
plies, whether a man be single, married, or a widower ; sincQr 
to all, equally, his future state, according to his conception 
of it, is of the last importance. If, with the Hindus, the 



<l)Po8t, ch. IX.p. 213. 

(S)S]iamc}iander.v. Naiayni Dibeh ; Beng. Rep. 1807. p. 135. 
Mr. Sutherland's Synops. p. SIS. 

(S) Datt Chandr. sect. tI. 1. note. • 

Mr. Sutherland's Synops. p. SIS ', and note It. to Id. p. SSS* 
Post, p. 85. 

F 
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eompetaicy of a single man to adopt do not appear to 
rest upon much authority^Q it is probably owing to the 
circumstance of the marriage; of males^ms well as of females^ 
at a comparatively early age^ being so universal, that ce- 
libacy is scarcely known anlong them.O In general, it is 
in default of male issue that the right is exercised ;0 issue 
here including a grandson, or great grandso£a.(^) But, as 
there exists nothing to prevent two successive adoptions, 
the first having failed, whether effected by a man himself, 
or by his widow or widows after his death, duly autho-^ 
rized,(^) so, even where the first subsists, a second may 
take pkce, such having been the pleasure and will of the 
husband ; upon the principle of many sons being desirable, 
that some one of them may travel to Gaya ;-^a pilgrim- 
age, considered to be particularly efficacious, in for- 
warding departed spirits beyond their destined place of 
torture. (®) 

The right of adoption, where it exists, is, as between 
husband and wife, absolute in the husband ;(J) though 
adoption having taken place, the adopted becomes son 
to both, and, as such, is capable of perfc»ining ftmeral 



(1) 3 Dig. 258. 

(2) Mr. SuUierland's Synops. note iv. p. 322. - 

(3) Datt. Mim. sect. i. €. 

(4) Menu. ch. IX. 137. Datt. Mim. sect. i. IS, 14. 
Datt. Chandr. gect. i. 6. 3 Dig. 295, et seq. 

(5) Narayni Dibeh v. Hirkiahor Rai ; Beng. Rep. ante 1805. p. 42. 
Shamchunder v. Narayni Dibeh; Id. 1807. p. 135. 

(6)Coureeperflhand Rait?. Jymala ; Beng. R^p. 1814. p. 466/ 

3 Dig. 190. 295* 297. 

Asiat Reg. vol. i. p. 286. 

Append, p. 61. Contra, sed qu. Post, p, 220. 
(7) Datt Mim. sect, i 22. 

3 Dig. 244. 
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rites to thie one, as well as to the other, A wife itmy 
adopt, but not without the assent of her husband ;(*) 
whence it is laid down, that a ,w5dow never can adopt, 
as she can never have the necessary assent^Q The ob- 
jection to^ the wife's independant competency, from her 
inability, as a woman, to perform the requisite solemm- 
ties,(0 would apply equally to Sudras; who yet may, 
and do adopt.(*) The better reason, therefore, perhaps 
is, that the necessity of a son to celebrate tiie funeral rite 
regards the man, raiher than the woman, who depends 
less for redemption upon such means ; so that> whenever 
a woman, duly authorized, adopts, it is on her husband's 
account, and for his sake, not her own.(^ It is moreover 
laid down, in the case of women, that wherever the act to 
be done is (not of a spiritual, or solemn, but) of a secular 
nature, a substitute may be appointed.(^) EiquaJly loose is 
the reasoa alleged against adoption by a widow ; since 
the assent of the husband may be given, to take effect (like 
a will) after his death ; and, according to ifbe docitrine of 



(1) Datt. Mim. sect. 1* 15, et seq. 

Append, p. 60— S. 67.— S. Id. 102.— E. 

Janki Dibeh v. Sada Sbes. Bai ; Beng^ Rep* 1807. p. 121. 

(t) Datt. Mim. sect. i. 16, et seq. and 18. 

(3) Datt. Mim. sect. i. tS, 24. 3 Dig. 262. 

(4) Datt Mim. sect. i. 26. 2 Dig. 109. 
Append, p. 64. — ^£. 

(5)lHenu,ch.V. 160. 

Datt. Mim. sect. i. 19. 29. 

Notes T. Ti. to Mr. Sutherland's Synops. p. 222, 223. 

2 Dig. 463. 

Append, p. 67. — E. 

See also, however, Append, p. 60. — S. ^* 

(6) 2 Dig. 61. 

^7) Append, p. 70. — S. 

F 2 



68 ON ADOPTION, 

tlie Benares and Mabai^asbtra schools, prevailing in the 
Peninsula, it may b^' supplied by that of bis kindred/ 
her natural guardians ; (^) but it is otherwise by the 
law, that governs the Bengal provinces. (*) Upon the 
Benares principle, it has been thought that -an adop- 
tion by a mother, under an authority given her by her 
(dying) son, would be good.(') This admitted, it does 
not follow that it would be so, if the son left a wi- 
dow; since, in that case, an adoption through the mo- 
ther, would derogate from the widow's vested right. 
The capacity of a woman to adopt in her own right is 
indeed denied; yet it would appear rather that such 
an adoption may avail, with reference to herself, and 
her own exclusive property; (*) while, unauthorized by 
her husband, or some one duly representing him, it 
must be foreign to his interests; just as, before that^ 
part of the ancient law was abrogated, she could not, 
without his license, have admitted his brother, he dying 
without leaving a son, to access for the purpose of 
raising up issue to him, with a view to inheritance and 
obsequies.(*) The authority to the widow need not be 
in writing, though it generally is so; as in prudence it 



(1) Append, p. 68. 72. 91.— C. 

(2) Rajah Shum Shere Mull t?. Ranee, &c. Beng, Rep. 1816, p. 506, 
Append, p. 7 J. — C. ' 

(3) Append, p. 69. 72 — E. 70,— S. contra. 

(4) Mit on Inh. note to ch. I. sect. zi. 9. 
Mr. Sutherland's Synops. noter. p. 222. 
Sreenarrain R, v. Bhya J,; Beng. Rep. 1812. p. 344. 
Append, p, 103, — E. 

(St) Menu, ch. IX. 143|^ et seq. Id. 1 67. 
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ought to be, time and means existing. Q) In the case 
of the Zemindar of Rqjahashyj it was in writing; of 
which a copy is subjoined, as an interesting document, 
illustrative of the subject.(*) In another case, cited be- 
low, a verbal one for the purpose was held good by the 
Sudder Dewanny Adawlutof Bengal.(') As solicitude 
for his future state, and the preservation of his lineage 
are, with him who adopts, the motives to adoption, so pre- 
sent distress warrants the parents resorted to on the occa- 
sion, in giving their child to be adopted. The distress 
spoken of in the books has been sometimes, by a con- 
strained construction, referred to the adopter's want of a 
son ; (*) whereas it obviously respects the family of the 
ichild to be adopted ; nor: is it necessary that it should pro- 
ceed, as commonly supposed, from any public calamity, 
such as actualfamine, provided it be sufficiently urgent.(*) 
And, though there should be no distress to justify the gift, 
it will be good notwithstanding ; not being vitiated by 
the breach of a prohibition j which regards the giver 
only, not affecting the thing dbne.(^) As in adopting, 
SQ in giving in adoption, though the concurrence of 
parents is desirable, the husband appears, by the weight 
of authority, to be independent of the wife, the father 



(1) Append, p. 71.— -C. 

(2) Append. p*T3. 

(3) Shamcliiinder v. Narayni Dibeh ; Beng, Rep. 1807. p. 1S5. 

(4) Datt. Mim. sect i. 7. Id. iv. 21. Datt Chandr. Beet i. IS. 
Mit. on Inh. ch. L sect. zi. 10. and note. 

(5)Mit. on Inb. note to ch. I. xi. 10. 

.Append, p. 83. — E, Vid. tarn. Id. 77. — E. 

Datt. Mim. sect. i. 8. 
(6) Mit. on Inh. ch. I. zi. tO. and note. 
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of the mother. (*) Of her own mere authority, the mo*- 
thet cannot, in general, give her son to be adopted, any 
more than she can adopt, her husband living, unless he 
have emigrated, or entered into a religious order.(*) But 
Jiis assent may be presumed ; (*) and, after his death, she 
does not want it, a widow having this power, and a wife 
also, if the distress be urgent.(*) 

11. The person to be adopted. In a selection, for 
the purpose, consideration is to be had of the class to 
which the child to be adopted belongs; of his re- 
lationj as well to the adopter, as to his own family ; 
of his age; and, lastly, to what extent his initiatofy 
ceremonies have or have not, been already performed: 
L As in marriage, so in adoption, the parties ttiust be 
of the same clasSy provided such a one be to be had, 
and not the adopter of one, and the adopted , of an- 
other. (*) An adoption of one of a different class from 
the adopter hajs, in general, nothing but disqualifying 
effects. Parted with by his parents, it divests the child 
of hiis natural claims, without entitling him to the sub- 
stituted ones incident to an unexceptionable one. In- 



(1) Dat. Mim. sect. iv. 13 — 15. Id. sect. v. 14. and note. 
3 Dig. 244. 254. 257. 261. 

Vid. tarn. Mit.on Inb. note to ch. I. sect. xi. 9. witb Append, p. 106, — C. 
and note ix. (p. 224) to Mr. Sutherland's Synops. 

(2) Datt. Mim. sect. jLv. 9, et seq. 
Datt. Chandr. sect. i. ol> et seq. 

Note ix. p. 224, to Mr. Sutherland's Synopsis. 
Mit. on Inh. note to ch. I. xi. 9. 

(3) Datt. Chandr. sect. i. 32. 

(4) Mit. on Inh. note to ch. I. xi. 9. 

(6) Menu, ch. IX.^ 168. 174. Patt. Mim. sect. ii. 22.— sect. iii. 
3 Dig. 275. 
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competent to perform effectually those rights, on ac- 
.count of which adoption is resorted to, he cannot 
inherit to the adopter, but remains a charge upon him, 
entitled only to maintenance.^ 2. Relation to the adopter. 
It may be h6re observed, that, as no man can be com- 
pelled to adopt, so neither can any one in his own per^ 
son, or any other for him, urge with effect, a right to be 
adopted, whatever may be his pretensions to a preference, 
where adoption is intended.(^) The general principle, 
as laid down in a recent work of great weight upon the 
whole of this subject, is, that one, with whose mother 
the adopter could not legally have married, must not be 
adopted ; (') and the exclusion seems to hold, applying the 
principle to the sex, where the adoption is by a female. (*) 
Though the adopted be not the actual son of the 
adopter, h^ is to resemble, and come as near to him 
as possible. He is to be at the least such, as that he 
might have been his son. But the adopter could not 
have married his own mother; il is a prohibited con- 
nexion. Consequently, his brother cannot be adopted 
by him, (*) The same consideration excludes the pa>- 
ternal and maternal Uncles ; the daughter's and the 



(1) Datt. Cbandr. sect. i. 1'4, et seq. Id. sect. vi. 4. 
Mit. on Inh. cb. I. xi. 9. and note. 

(2) Append, p. 74.— C. 80.— E. 

(3) Sutherland's Synopsis* p. 214. 
Append, p. 76. — E. 

(4) Note on Datt. Mim. sect ii. 85. Id. sect. v. 16. 20. 
Datt. Chandr. sect. ii. — ^S. 

(5) Datt. Mim. sect. ii. SO. 

Note.— In 1824, a case was depending in the Sudder Dewanny Adawlut 
of Madras/ ya. which an elder brother was alleged to have adopted his 
younger one. 
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sister's Son. (*) It must be noticed/ however, that^ tltes^ 
two latter are eligible to adoption amon^ Sudras;(^ if 
not also in the three superior classes, ' notwithstaiidr 
ing positions to the contrary, no other being procurable.(*) 
Subject to this' general principle, the nearest male relation 
of the adopter' is the proper object of adoption. This of 
course is the nephew,' or son of a brother of the whole 
blood; (*) whose pretensions were, by the old law, such, 
thai if, among several brothers, one had a son^ he was' so 
far considered to be common to all, as to preclude in 
every of them the power of adoptio^. (f) But the injunc- 
tion of Menu has, in more modem times, been construed 
as importing only an intention to forbid the adoption of 
others, where a brother's son is obtainable.(^ Where 
there is none, the choice should still' fall upon the next 
nearest male relation, with liberty, in default of such; to 
select from among distant ones : and among strangers, on 
failure of all kin.(^) Other authorities substitute, for raore 
distant kin, a boy, whose fathet and the rest of his rela- 
tions ' reside , at no great distance, and whose family and 
character are therefore known; being a reading of the ori- 



(1) Datt Mim. sect. ii. 32. and note on Id. § 102. Id. sect. ▼•18. 
Append, p. 76, — C. and £. 

(2) Datt. Mim. sect ii. 74. 93. 95» et seq. Id. note on § 102. Id, ▼. 18. 
Datt. Chandr. sect. i. 17. Append, p. 76. — C. and £. 

(3) Append, p. 77. — E. 

(4) Datt Mim. sect. ii. 28, et 8eq.^-67. Datt. Cliapdr. i. 20. 
Append, p. 78.— C. and E. 

(5) Menu, IX. 182. Mit on Inh. ch. I. xi. 36. 
Datt Mim. ii. 73. 3 Dig. 266. Append, p. 84. 

(6) Datt Chandr. sect i. 20, 21. and note on $ 22. 

(7) Datt. Mim. sect ii. 74. 

Mit. on Inht note to ch. I. xi. 36. 
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ginal text^ adopted by Balara-Bhatta/ a aensible expositor 
of. Hindu law. Q) But the result. of all the authoriti^ 
upon this point is, that. the selection, is . finally. a matter 
of conscience, and discretion with the adopter, not of abso- 
lute prescription, renderiDg invalid an adoption of one,. npt 
being precisely him who, upon spiritual considerations, 
ought to have been preferr8d.(*) - But, though, the adopt^er 
have this latitude, it is subject not only to the consent, 
but to the state also of the family, to which he eventually 
resofrts to. supply his want. For the interest that every 
Hindu father has in his own obsequies, restrains the part- 
ing, for adoption either with his eldest y(f) or with an 
^^^0 son ; it : being of such comparative importance to 
him, that they should be performed by a son of his own, 
arid, where he has more than , one, by the.eldeat. Upon 
this principle, in strictness, to enable a man to give a son 
to be adopted, it is not. sufficient that he have.more^than 
one; he should have several ;(*) since if, having only two, 
he part with one, the death of the remaining one, leaving 
him destitute, would be a contingency not to be risked.(^ 
It does< not however appear, that this ever prevailed as a 
rule. If therefore he have two, he may relinquish the 
younger ; and, having but one, he may give that one, if it 



(1) Mit. on Inh. note to ch. I. zi. S3. And ji6e Append, p; 74. — £. 
(J) Append, p. 74.— C. p. 80. — £. 

(3) Mit on Inh. ch. I. xi. 1 J. Append, p. 81.— C. and E. 

(4) Mit. on Inh. ch. I. xi. 11. Datt. Mim. wet. iv. t, et seq. 
Datt Chandr. sect. i. S9. 3 Dig. 243. Append, p. 8S, 83. 
Beng. Rep. 1816i p. 507. 

(5) Datt. Mim. sect, iv, 1. 7, et seq. Id. r. 14. 
Datt. Chandr. sect. i. 30. 

(6) Datt. Mim. sect. ir. 8. 
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be to a brother ; it being agreed that the exception of an 

only son, however operative in families more distantly re^ 

lated, is not J[)inding in the instance of a nephew, whom^ 

in a spiritual point of view, it is of such moment to eb- 

tain, where adoption is required.(*) It is true that a bro* 

ther's son, as such, inherits, and performs obsequies to 

his uncle, dpng without preferable heirs ; but then it is as 

his nephew, not as his son ;(^ and the spiritual efficacy in 

the one, and in the other case, is considered to be dif« 

ferent. To render him a substitute for a son, he must have 

been filiated.(*) When therefore a Hindu has but one son^ 

and it is agreed that his brother, having none, shall adopt 

him, the adopted in this case has, vested in him, accumu* 

lated rights and duties. Son by adoption to his adoptive 

parent, he remains sq, to all intents and purposes, to his 

natural one ; becoming l)wyamushyayana^ or son to both;(*) 

which, in ordinary adoptions, is not the case, as will be 

shewn. The same double relation may be the result of 

agreement, at the time of adoption, between the adopter, 

and him who is willing to give his son for the purpose. (*) 

Thus, though a youth piay in this way have two fathers, he 

cannot hfetve two adoptive ones ; since the same son can- 



(1) Datt. Mim. sect ii. 37—39. 44. 
Datt Chandr. sect. i. 27, S8. 

(2) Datt. Mim. sect. ii. 67. 

(3) Datt Mim. sect ii. 53. 60, et seq. Id. 67. 70. 
Datt Chandr. sect i. 22. . 

(4) Mit. on Inh. note to ch. I. z. 1. 

Datt. Chandr. sect. i. 28. — ii. 34. — ^iii. 17. — vr. 1. 
' Append, p. 97. — C.and E. 176. 

(5) Mit. on Inh, ch. 1. x. 13. and note on Id. zi. 9. 
Datt. Mim. sect. yi. 41, et seq. 

Datt Chandr. ii. 24. 42. 
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not be adopted by more persons than one, excepting a6 
between. a nephew, and several uncles ; nor, in this case, 
is it clear that it can be always practicable. (>) An only 
«on, th«3, thus adopted by an uncle, cannot become an 
absolutely adopted son to him, the filial relation to his na- 
tural parent remaining ; and, to any other than a brother, 
he cannot be given at all. Such are, in this respect, thfe 
restrictions inculcated, but not always enforced ; since, as 
in other instances, so with regard to both these prohibit 
tions respecting an eldest and an only son, where they most 
strictly apply, they arc directory only ; and an adoption 
of either, however blameable in the giver, would never- 
theless, to every legal purpose, be good ; according to 
the maxim of the civil law, prevailing perhaps in no code 
toore than in that of the Hindus, factum valet, quod Jieri 
non debuit. 3. Age of the boy to be adopted. The fifth 
year is often stated as the extreme one for adoption, re- 
ferring to an authority, the authenticity of which hashes 
disputed. (*) Whether it may not take place at any age, 
is a question ;(^) against which the most that can be said 
is, that it is dependant upon that of ceremonies^ essential 
to be performed for young Hindus of the three rege- 
nerate (or superior) classes.(*) So long as these, not 
having been already performed for him in the natural 
family of the boy, are, with reference to^ his age, capable 

(1) Datt. Mim. sect. i. 30. 32. Id. ii. 43, 44. 
Mr. Sutherland's Synops. p. 214. 

(2) CaUca Purana, 3 Dig. 149. Append, p. 230.— C. 
Mit. on Inh. note to ch. I. xi. 13. 

Kerut Naraen v. Mt. Bhobinesee ; Beng. Rep. 1806. case 22. p. SC. 

(3) Append, p. 85. — C. and E. 

(4) Ante, p. 39. note. 
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of being performed for him^ m his adoptive one, so lo^ 
)ie is young enough, and competent in that respect to be 
a,dopted. The question varies, according as the adopted 
is taken fropaa family nearly related, or from one of stran- 
gers ;Q an adult, in:the case of the latter, being generally 
considered, as ineligible, while a preference obtains uni* 
versally in favour of the tenderest age ; the presumption of 
a happy choice, that is, of one who will bq most likely to 
assimilate with the family, into which he is to be adopted, 
being conceived to be greatest in the person of an infant, 
whose mind remains to be cultivated, and whose charac- 
ter is yet in no degree formed-C) Other nations, a. will 
be seen, have thought diflferently upon this point.(^) The 
adopted must consent ;(*) but if, as usually happens, heis 
,an infant, at the tiqie, he is bound by the act of those by 
whom he is so given ;(^) as the consent of a girl is effec- 
tually given. for hei*, by those who have the disposal of her 
in marriage. In either case, important as the transfers 
are, vestigia nulla retrorsum. 

4. Not only are the Hindus deeply impressed with the 
certainty of a future state, upon a conviction and dread of 
which the practice of adoption is founded, but they also 
consider sin to be so inherent in our nature, as to require 
distinct and specific means of expiation. Hence the insti- 



(l)Kerat Naraen v, Mt. Bhobinesee ; Beng. Rep. 1806. p. 82* 
Append, p. 85. — C. 

(2) Datt Chandr. sect. ii. 23. note, and § ^. 

(3)Po8t,p. 91. 

(4) Kullean Sing v. Kiipa Sing ; Beng. Rep. ante 1805. p. 9. 

(5) Mit. on Inb. note to ch. I. zi. 9. 

Note viii. p. 324. to Mfl Sutherland's Synops. 
3 Dig. 106. 109. 3 Id. 262. 
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tution of a sejies"" of initiatory ceremonies^ commencing 
previous to conception, and producing all togetheir, in the 
three superior classes, regenefation.Q) It is by the per- 
fonhance of these, in the family and name of the adoptive 
father, that filiation is considered to be effectually alccom- 
plished. Accordingly the fewer of them that; have beai' 
performed in the family, of the adopted,'previous toadop- 
tibn, the better; and that adoption therefore is in this re* 
spect preferable, which takes placeHihe soonest after the 
birth of the child to be adopted." With regaird' to two' 
of them in particular, it is of importance that they should 
remain to be performed in the family of the adopter,'sub- 
sequent to adoption. These are tonsurey or the shaving of 
the head, (fihiidavarana,Q)) sxid (Upanayana) the invesH-' 
ture of the, cord, Q) The affiliation of one '^^ whose coronal 
<* locks have not been reduced to the form of his pdtri- 
** archal tribe," is constantly inculcated. (*) The age for 
this operation is the second or third year after the birth ; 
but it may be extended to the eighth, (f) which, with Brah- 
mins; is the general period for the investiture ; excepting 
for such as are destined for the priesthoodj(^ upon whom 



(1) Note to 3 Dig. 104. 

Notes to Datt. Mim. sect. ir. S3. 29. Datt. Chandr. ii. 20. 22. 
Abb6 Dubois, on the Customs of India, p. 84, 100. 132. 
Menu, cb. II. 27. 170. 172. Ante p. 39. 

(2) Mit. on Inh. note to ch. I. jd. 13. 

Datt Mim. s^t. iv. 22. and'note to $ 29. 

Datt. Chandr. sect. ii. 20, et seq. 

3 Dig. 148. Abb6 Dubois, p. 88. 92. 

(3) Datt. Chandr. sect. ii. 23, et seq. Id. 31, and note. Append, p. 95. — E. 

(4) Datt. Mim. sect iv. 34. 

(5) Note to Datt Chandr. sect. ii. 20. $ 23. and note^ $ i(l« 
Po8t»p. 308. 
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it is performed at five. Q) The stipulatioii therefiore 6f fire, 
as tke extreme age for adoption, may have reference to 
Brahmiiis of this description. In a case cited above from 
the Bengal Reports, (^) the adoption is stated to ham 
taken place at ^boat eighty tonsure^ which precedes in- 
vestkurCy not having been performed for the adopted in his 
own Seunily ; and there the adoption was held good, though 
the age of the adopted exceeded five, the ceremonies in 
question (particularty^he latter) (') remaining to be per* 
formed in the family, and i^me of the adopter. That th^ 
should so remain is of kss consequence, in proportion as 
the adopted is nearly related to the adopter ; (^) whieh 
seems reasonable, (if su^h an observation maybe hazarded;) 
since, where a child not related by blood is to be 
adopted, (as may be the case where one so related is not to 
be had,) it may be consistent to depend for the oonfima^ 
tion of the tie, upon the performance of the mitiatory i^es 
in the adoptii^ fiamily, by meaiats of which the adopted is 
considered to be in eSect bom again, thus becoming more 
essential^ the son of his adoptive parent ;(f) a conelusiouj 
that appears the more forcible,* considering that the Upa^ 
nayana is the appointed season for the commencement of 
his education. (^) With regard to the other two regenerated 



(1) Datt. Mim. sect iv. 53, and note* 
Datt. Cbandr. sect. ii. 30, and note. 

(2) Ante, p. 7^, 

(3) Note toDatt. Chandi. sect ii. S3. 
Append, p.. 97. — C* 

(4) Mit on Inh, note to cb. I. zi. 13. 

(5) 3 Di|r. 149. 249, bt SQq. 

(6) Note to Datt. Mim. sect. iv. 53. 
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<^IaSse89 (the Cjf^atry^ and Vaidya), the time for the 
p^rfbnnance of them varies ; Q) while, with reference to 
the Sudra, the doctrine has no application ; for him, as 
for women generally, there existing no ceremony but that 
of marriage. C) Accordingly, in a case referred to in a 
subsequent page^ the Pa.ndits stated an assumption of the 
string in the higher classes, and marristge in the fourth, 
as obstacles to udoption.C) But if^ in the classes to which 
they apply jt they have already been performed for the 
adopted in his own family, a remedy is found in the pu- 
treihiij or sacrifice to fire; by recourse to which dfiey 
may be annulled, so as to admit of their re-performance, 
with effect, in the fa^mily of the adopter ; who is &iis en^ 
abled to perfect th)& act, upon which he relies for tiie 
contmuance of his name, and solemnization of hi& obse- 
quies. (^) Upoa these principles, it would seem, as if there 
could be no adoption of one who is nmiried ; marriage 
Eiot betdg capable, like tonsure «nd invei^ture, of amml-- 
ment (^ Any detailed account of these ceremonies, toge- 
ther with the rest that have been alluded to, m number 
not fewer than^e;2,(^ would be here misplaced,* but with 
reference to the Upanayiana in particular, and the import* 

(1) Note to Datt. Chandr. ii. 31. 

(2)Datt. Cbaadr.8Mtil.2!?. 32. 3 Dig. 94. 
Ante, p. 34. 

(3) Ca8<3' of Baja NobkiAaett* post, p. 1 32. 

(4) Datt Mim. sect W. 40i 49, et seq. 
Datt. Cleiidr. sect. ii. 27. Sf . 
Mit. on Inb. note to cb. I. xi. 13. 

Mr. Sutherland's S^opsM, note xi. p. 22a. 
3 Dig. 149. 

(5) Append, p. 63. ' 

(6) No^ to 3 Dig. 104. 

Notes to Datt. Mim. sect. iv. 23. and Id. sect, vii, IS. 
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aBee s^ttached to it, it may be remarked^ tliat9^all l3ikr 
tfccadion it is, that the solemn recognition of the Supreme 
Being, in his triple character, as intimated by the triliteK 
rial monosyllable AUM, is taught the youthfal Brahttiin, 
with an injunction of secrecy; — ^speaking of which 
Menu says, "all rites ordained in the Veda, oblations 
" to fire, and (Solemn sacrifices pass away; but that 
**^ which- passes- not away is declared to be th^ (pliable- 
"AUM, since it is a symbol of GOD ; the act of re- 
" peating whose' Holy Name is ten times better than- 
"the appointed sacrifice/'Q And it is, among other 
operative causes, to the acknowledged decline of these 
ceremonies, that the degeneracy of the present race^ 
from the virtue of former ones, is attributed.(*) To the 
performance of them, on the occasion in question, in the 
family name of the adopter, peculiar importance is at- 
tached by a passage of the Calica Purana, purporting 
that, in case of their omission, in place oi filiation^ a 
state of ^/^very results,(*) Be this as it may, (for the 
genuineness of the passage is doubted, if not denied,'(*)) 
from the mystical nature of the subject, and the dis- 
cordant opinions respecting it, till it shall come to be 
investigated and settled, with all the information be- 



(1) Note to Datt. Mim. sect. Ti. 26. Menu, ch. II. 84, 85. 

See also Preface to Transladpn of Menu, p. xTxii. and Key to tilie Chro* 
nology of the Hindus, vol. i, p. 6,— and ToLii. p. 76, note. 

(2) 3 Dig. 222. 

<3) 3 Dig. 148, et seq.— Id. 251. 2 Id. «26, 227. 

Datt Mim. sect ir. 22. 36.-39, 40. 46. 
(4) Mit on Inh. note to ch. I. sect. zi. 13. 

M]^. Sutherland's Synopsis, p. 217«— and note xi. to Id. p. 225. 

Post, ch. VI. p. 133, and Append, to same, p. 230. 
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Ili^PgiDg to, the highest judicial authority, it may be un- 
w^fe to saythaf the coadition of a boy, with reference 
to the ceremonies in question, might not be such, as to 
render him legally iqeligible for effectual adoption. (^) 
In determining, causes, of this description, assistance must 
qflen* unavoidably be sought by recourse to native living 
authorities, whereveir haply such as can be implicitly re- 
lied upon for the purpose may be found ;(*) — as must 
be done also in other instances, in administering a system, 
ill which, a;S among the Hindus, law and religion are 90 
intimately blended ; — a British court exercising ever the 
most . delicate caution not to meddle with matters of reli- 
gion, /but, and in so far, as it happens to be inseparable 
from the question of right ; upon which alone, as it con- 
cerns, property, or the civil duties of life, it is its proper 
function to adjudicate. (*) 



: III, The mode zxA form. — ^Adoption is not required 
to be in writing, any more than an authority to the 
^idow to aclopt.(*) But in a transaction so important 
^ pne transferring a young person from the family in 
which, he /was bom to a new one, and, with a view to 
succession) interposing, by substitution, a comparative- 

(1) Not9 to Idit. on Izib. ch. I. x^. 13. 
Note t6 Datt. Mtm. sect. iv. 129. 

Notes xi. aad zii, (p. 235.) to Mr. Sutheriand's Synopsis. 
. 3 Dig. 249. 

Mt. Bijya Dibeh t>. Mt, Unpooraa D. ; Beng. Rep. 1806. p. 84. 
Append, p. 130.^ — C. 

(2) See preface to Dig. p. vi. 

(3) Appendix tp ch. IX. p. <^36, , 

(4) Append, p. 89. ' 

G 
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fttrang&v betM/ieen the ^dop^er and hid eatistiHg -heUs^^ ^ 
kw sti{>ulate9 for whatever ia cakxdated tfr give^^iHihUQitjg 
Hence^ attendance oS nthtipmf with: notice ^^to tis^kxc^ 
magiatrate^oi ruling pcrwer of the ptace^ is expected," but 
B^ay be dispensed with.Q The Pur&hitUf Qt potest' o£ the 
family, who per&rmB a oorresp<^denl offiet: iin^ mutmg^ 
i$ the medimn, through whom the b€»y tO! be ftdofitedris 
solicited of those, by whom he is to be giren ;(^y— aad^ iii 
a rite that has &r iits object &e fotnre peace o£ the acral^it 
were strange if religious ceremonies were. ^ not eqbinedi 
Accordingly, it ia to be accoiiq>amed with sacdfice^. ob^ 
lation^. and prayer. Being also a substitirte iiflr : faiartb^' 
it is rendered as pycms as music, and danctng, and 
festrv^ity can make. it. Of all this, contenaqpiated as it is 
bytibie law, and in the ntual of thei^bject, the. boohs 
are full;(^) nor are any of these things oiditted^ whefB 
the proceeding, and matters relative to it, are rite acta. 
But as if an af&u*, of such conseqinence to both the 
temporal axid spiiitual interests vi the adoptev, oagbt 
not to be left dependant is a greatt meafime^ npim otbM^' 
the simplicity of all that is indispensable ivould seem «i 
be ia proportion to its unportance; i^ «s is laid dbwn/ 
&e will of the parties^ reciprocally espressed^ aod cdf^ 

(1) Mit. on Inh. ch. I. xi. 13, and note* Datt Miiiwflect. t«9. 
Datt. Chandr. sect. ii. 6. 3 Dig. »44. 

Note ziii. p. 236, to Mr. Stitheri&iKrs Syaopik. 

Gungaram Bhadaree v. Kasbeekaunt R. ; Beng. Rep* 18134 p. 363.. 

Append, p, 64*— C. 

(2) Datt. Mim. sect. v. 11, 12. 

(3) Datt. Mim. sect. v. 'pamm, Datt. Chandr. sect. ii. poistm. 
Vasislita, 3 Dig. 242. 262. Datt. Cbaadrr sect. ii« 14$. 

\ Append, p. 192. 
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ired Ifite execution, be* what < alone the law^ ultimatelgr 
eSxacts toward its validif^y in &is tesfecl : as was with 
us, belbrcf the mamag& aet, «od a^ eontiaues to be pretty 
ttiuch at this day in Scotland, the case of inamage.*-^ 
The putpose mttst of <;o<iurse have been completed, to' 
have its eiect. ' A mere intention to adopt may be 
iibaiadoned;(^ — and et^n an agreement for the purpose^ 
resting there, would not inyaKdate a subsequent adop^ 
tion. (f) Thiare rmust be g^ ai^ aectptance^ manifiBsted 
by some overt act. f) Beyond this, legally speaking, 
it dees not appear that 'any thing is absolutely necessary^ 
For, sis to notice to the Raja, and invitation to kinsmen^ 
thejrare agreed not ta be so, being merely intended to 
^ve greater notoriety to^ the thing, so as ta obviate 
doubt regarding the right of succession. (*) And> even 
with Regard i& the -sacr^ee of fire^ important as it may 
be deemed, in a spiritual point of view, it is so with re- 
gard -tp the- Brabmhi onlyj(^ -according to* a constant 
distmction, in the texts and' glosses, upon matter^ of 
ritttal observance^ between those who keep eonseerated 
and hdljr ^^ mid those who do not keep such £res, i. e. 
between Brahmkis, and the other clksses; it being by 
the 'former only that the Datta Htmnmy with holy texts 
from the Veda, can properly be performed ;(^ as was held 



(l)App«iid. p.89.— C. ISO.— C. 

(2) Append, p. 91. — C. 

(3) Menu, ch. IX. 168. 

(4) Mr. Sutherland's Synopsis, p. 218. and note ziiL p. 226. 
3 Dig. 244* Append, p. 64. — C. 

(5) Append, p. 64. — E. 

(6) S Dig. 149. Append, p. 64. 90.--E. 
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in the case of the Raja of Nobkissen^ by the Suprmne 
Court at Bengal, in which the then Chief Justice(^) de- 
livered an elaborate judgment, conformably with what 
had already been considered in a prior one, that had 
arisen some few years preceding, in the family of the 
Raja of Tanjore; : wherein Sir William Jones was con- 
sulted by the then Governor-general of India, (•) .upon 
a reference from the Madras Government. Q) The 
6ther classes, * and particularly the Sudra, upon this, and 
other like occasions, perform an imitation of it, with 
texts from the Puranas. (*) And, even with regard to 
Brahmins, admitting their conception in favour of .its 
^piritiutl benefit, it by no means follows that it is es- 
sential to the eflSicacy of the rite, for civil purposes ; but 
the contrary is to be inferred; (f) and the conclusion is, 
that its validity, for these, consists generally in the con- 
sent of the necessary parties, the adopter having at 
the time no male issue, and the child to be received 
being within the legal age, and not being either an only, 
or the eldest son of the giver ; the prescribed ceremonies 
not being essential. Not that an unlawful . adoption is 
to;be maintained ; but that a lawful one, actually, made, 
is not to be set aside, for any informaUty . that may 
have attended its solemnization. (^ 



(1) Sir John Anstruther. . 

(2) Lord Teignmouth. ' , 

(3) Notes of Cases at Madras, yoL i. p. 97. 

{4) Append, p. 64. — ^E. » 

(5) 3 Dig. 244. 248. 264. 
Menu, ch. IX. 168. 
Append, p. 90. — E. 

(6) Append, p. 130. 153.— C. . x > j 
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'' IV* ^* When (says Jagannatha) Q) he who has pro- 
*^ created a son gives him to another, and the child, so, 
" given, is bom again by the rites of initiation, then his 
** relation to the giver ceases, and a relation to the 
'^adopter commences." — AdojJtion being a substitution 
for a son begotten ; its effect is, by transferring the 
^ tsidopted from his own family^ to constitute hin^ son to 
the adopter, with a consequent exchange of rights and 
duties.(*) Of these, the principal are the right of suc- 
cession to the adopter on the one hand, with the correla* 
tive duty of performing for him his last obseijuies, on the 
other. (*) The right attaches to the entire property of 4he 
adopter, real and personal ; (*) and, in the form under 
consideration, (the Dattaca^) it operates lineally and col- 
laterally ; (*) which, in some other forms, is not the case ; 
as appears on reference to the enumeration and distinc- 
tion of sons by different authorities. (^ Admitting that 
<)ne excluded from inheriting by any of the established 
causes of disqualification may nevertheless adopt, Q) it 
Seems agreed that a boy so adopted, can never, by virtue of 



(1) 3 Dig. 149. 150. 

(3) Menu, ch. IX. 143. 

Datt. Mim. sect yd. 8. Datt. Chandr. sect. ii. 19. 

Mr. Sutherland's Synops.p. 219, and Notes. 

Srinatli Seima v. Radhakunt; Beng. Rep. ante 1805. p. 16. 

(3) Dutnaraen Sing v. Buckshee Sing ; Bieng. Rep. ante 1805: p. 23. 
Kullean Sing v. Kirpa Sing ; Id. p. 10. 3 Dig. 184, 185. 

(4) Kullean :Sing v. Kirpa Sing ; Beng. Rep. ante 1805. p. 10. 

(5) Menu, ch. IX. 158, 159. Jim. Vah. ch. X. 8. 
Mit. on Inb. ch. I. zi. 30, 31. 

Mr. Sutherland's Synops. p. 21 9^ — and note xz. p. 227. 

3 Dig. 472, 273. 

Shamchunder v. Narayni Dibeh ; Beng. Rep. 1807. p. 135. 

(6) 3 Dig. 150, et seq. 

(7) Ante, p. 65. 
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such adopUon, iuberit^ mhere the ^ilaim to do,^ c&n otily 
be i^de through the Copter ;Q and that he is entitled 
to maintemiiee Only. (0 The right JofmheritiBg also, in 
geberai, is Subject to the existeoce of a son bom at' the tim^ 
of/or subsequent to the adoption* According to Jagan^ 
natha., (f) it makes no difierence,' whether the sob of the 
body be bcom before^ar after ; in either case he asBigas to 
the adopted, on the death of the adopted*, a thifd ot the 
property, as- his share. In the latt^ case, partidpation 
ist the rule, according to all the authorities; but, while 
thie erid law continioed, difitiogiiishing between different sets 
pf sons, his claim was snbject to the ^ett to vrfiiich be be* 
longed; fisir, if he wai^ of th^ exceptionable class, hk right, 
in the case supposed, was to no more than amainte* 
nance ;(^ a distinction, that nsuay be how pretty nmch dis-> 
regarded, every description of -subsidiary son beijo^, i»the 
present age, generally speaking, reduced to the son given. 
Whether, however, the share, with regard to him, be a 
third, or a fourth only, is, among leonflicting opmioos, 
and vm-ious readings, left uaoertain,{*) subject to the 



(1) Note iy. p. 232, to Mr. Sutherland's SynopsiB. 

(2) Datt. Cliandr..0ect. tL 1. 

(3) 3 Dig. 290. 292. See however, Datt. Chandr. gect. v. 33. 

(4) Datt. Mim, gect iii- Datt. Chaadr. sect. v. 1 9. vL 4, 

Jim. Yah. ch. X. 7. 9. 13. Mit. on Inh. ch. I. xi, 26. • . 

3 Dig. 175. Catyayana. Id. 179. 

(5) Catyayana, Datt Chandt sect. ▼. 16. 3 Dig. 179. 
Devala, 3 Dig. 154. Jim. Vah. ch. X. 7. 13. 
Vasishta, Datt Mim. sect v. 40. — x. 1. 

Datt Chandr. sect v. 17. 19. Mit on Inh. ch. J. jd. 24. 26. 
Note xxii. (p. 228.) to Mr. Sutherland's Synopsis. 
Daya Or. Sangraha, ch. VIL 23« et seq. 

According to the practice in the South of India, where there exists legiti- 
mate issue after-bom, the share of the adopted is said to be "a fourth. 
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ad|«$tMMit &l tbe 4ifi6renoe by reference to the per- 
SQnalr^qiudkies of the daimaot ; a mterion of title, .not 
nffifrequently advaaace^ in the Hiadu law; to be ascer* 
laiinedi howe^^r^ With mare ease and certainty by the 
member of a femily, thasi in a court of ju^ice.Q 
AtiK>ng the SudiaS) in the ^me event, the after-born 
ton land llie ^adopted share equally the parental estate. 
Neither is the change thkt takes place on adoption in 
ite relation dl the adopted, in ail cases, absolute. If, 
m consequence <)fa special agreeaaent for the purpose, 
hetweea the two families, or <)therwise, the adopted, in 
becoming the son of another, does not cease to belong, 
as before, to his natural parents, he will perform obse- 
quies, and succeed to b(4h, — ^to his natural, as well as 
tO' his adoptive ones ; as he will also do, failing male 
issue on thfe part of his natural father, whether from 
the adopted, who was parted with, having been his 
o&ly son, or from the subsequent death of such as re- 

maJned. In uny of th:ese cases, the adopted becomes 

« , 

son of two fathers, or, as he is called, Dwyamushy" 
ayana} — a term diverted from its original meaning, to 
si^ify any adopted son, retaining, with his acquired 
relation to his adoptive father, his connexion with his 
natural one ;(^ iii which case, he cannot many in either 
family; as, in the ordinaiy one, he cannot marry among 
his cbdoptive, but may one of his natural relations. (') 

y 

(1) Datt. Chandr. sedt. v. 20. 23. 

3 Dig. 181, 182. 238. 249. 273. 276. 286.— Post, p. 122. 

(2) Mit. on Inh. ch. I. z. 1, and note. Ante, p. 74. 

(3) Datt. Mim. sect vi. 47. 

Datt. Chandi. sect. ii. 40. Id. sect. iv. 7. Qu. tamen; et vid. 
Mr. Sutherland's Synopsis, 'p. 21-9. 
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According as this double filial conaexioii lA consequeti* 
^al^ or the result of agreement, the adopted is^.nifj/iafy 
or a-nityaj a complete, or incomplete Dwyamush^iiflr 
nd;(f) though, by some,(*) this distinction is Inade to 
depend upon the adoption taking place before, or 'after 
the performance of tonsure, in the family of th^ adppj;- 
ed J the eflfect, in the latter case, where the adopted is 
from a different tribe, (gotra^) being, that the adoption., so 
far from being permanent from generation to genera- 
tion, continues during the life of the adopted only ; his 
son, if he have one, returning to the natural fapaily of 
his father. In the case of simple, absolute adoption, 
every right and obligation being varied, the adopted^, 
succeeding to the rights of a begotten son, ceases to 
be liable for tlie debts of his natural father, so far as 
such an obligation attaches, independant of assets^ (') 
By the laws of. Solon, which introduced adoption into 
Greece, the adopted, by begetting a son, and leaving 
him in his place, might relinquish the adoptive, and 
resume his station in his own family. But a Hindu 
adoption is permanent, unless in the instance that has 
been alluded to of an a-nitya Dtoyamushyayana; nor 
can the adopted be deprived of its advantages for any 
cause, or upon any pretence, that would not forfeit to 
a son begotten his natural right to inherit.(*) Should 
it have devolved upon a widow to adopt, her husban^'^s 



(1) Mr. Sutherland's SyDOpsis, p. 220. 

(2) Append, p. 95, et geq. 

I (3) Append, p. 99^ 100 — C. . Note to 1 Dig. 266. 
(4) Append, p. 84.— E. p. 87 and lOJ.— C. 
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^telfe dfesc^ding to her on his death; adoption subse* 
^uent divests her sticcession, like the case of a posthu-^ 
-niotis child>(^) On the other, hand, aiid upon the saine 
principle of the adopted representing throughout the 1©*^ 
gaUy begotten son/ upon his death tminarried, and with*- 
out issue, having survived his adoptive fath», the widow 
of the iatter, if living, would succeed as legal mother vtd 
the adopted^ The property in him by adoption wouM not 
■go to his natural relations, his connexion with whom, as 
it regards' inheritance, being by that means extinct/'(0 
f Silch are the principal points, with the rules and rea* 
zoning upon theth, in the law of adoption. A few of 
them were discussed in a case that was before the court 
of the Recorder of Madras sonieyeaars ago,(');but from 
•comparatively imperfect materials. The pubKc were not 
then possessed of the extensive information on the sub* 
ject, contained in Mr. Gold>rooke's translations on the law 
t)f Inheritance j(*) nor of the treatises on Adoption since 
translated by his nephew, Mr/ Sutherland ;(*) — ^to say rio^ 
thing of the MSS.; materials^ that came subseXjuently 
to the hands of the author; and which have contributed 
so largely to every chapter of this. work. 

In the court which replaced that of the Recorder, (the 
Supreme Court of the same settlement,) a question arose 



(1) Ajjpend. p. 102.— C. . 

(2) Datt. Mim. sect. vi. 8, et seq. 

Mt. Bijya Dibeh «. Mt. Unpooma Dibeh ; Beng. Rep. 1806. p. 84. 

Append, p. 104. — C. 

(3) VeerapennaU Pillay v, Narrain Fillay ; Notes of Cases at Madras, toI. i. 
''■ p. 91. ^ 

(4) The Daya Bliaga of Jimuta Vahana, and the Mitacshara. 

(5) The Pattaca Mimaasa, and I)attaca Chandrica. 
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in' IS1% fis to t&e «eDiB|ietflDcyy at the pnesent^day^ of 
ud^tionb^fptmohoie; oonstitD^g ike Crikh or cagbtk 
mhsidiaiy^ -aiscoitilibig tx>. Menu's enumeration ;~-0€iisi^ 
dered; hy all the novtbem autiiariittes to be fiirbidden im 
the present agey-tkougk allowed by the ancient law, and 
mid to be i]»<aw atili m £buthem bidia; but of whadi 
iit>iwid«noe was^Dibred^ on the trials ^sufficient to estab'* 
UAit vm tke gpoond of -usages ;(^) while Che highest au- 
thoiatsei to ike ^athward, as well as in other parts of 
Ind^ .mmmed ti 'have loag wstzictisd^adofMtion in gene* 
ad to that nnvideh takes 'place by. gift. The qiiestion 
'%as not . det^KFioliined, the actiati iiaving been compro- 
imsed^ but it 'gm^ triete to a ^disoissioa too closdiy 
ooMected with ibfe subjeot of : ithese paiges, and much 
too instructive; not to be added to them, it will ac*- 
eovdingly be found in th^ AppeBdLK.(^) Of ;4iie varions 
ethiep i]nod€»j worn also more m less obsolete^ a separate 
aiseount is inserted ia the Appendis, sufficiently minute 
(it is hoped) to aoaswtff the puiposes for which it pro-* 
fesses to Im sub}oiiied7(^) namely, those of illustration, 
nadentoffiity, 

' ¥. As to -^erpiactice aiBODg tAhst suOxQBSi instances 
#C(»ur Mttcmg' the ^Mahbniedans in India^ but they axe 
of a spurious kind, resulting from their intermixture with 
the Hindus, not warranted by the Klnan, The term, as 



(A) Agp^ttd. .p. 156.HC.. 

(3) Append, p. 107 to 167 ; and see Goorooviunmal and another 'v, Moonca- 
samy ^ Natea.of Cases at Madras, vol. i. p* 7^. 

(a) Append, p. 168 to 191. 



i]jfK4 iA 4^6' New T^twoeftt^ (nuifttfia,) IS applied i^pi^te-^ 
aUjf^ fBbdpptioa'Dol; foi^iding aipaM of die r law among the 
Je w> though it existed, in * a ddrtain degree, with the- 
Hehrei^sj aod mifj have beeaa more or leas prevalent 
ttuyNighout the £ast.(0 

^ AiB^iig thd Atbmuwl!^, aaj dtiz^ ootuld adopt, not 
Ijttiffing atotbefttime a legitimate msohj .\Ad after4>oni 
HQDi c^d a vpfi^vioudy adapted ^one, becsum 
PistEesB led the i3isU;uraL' parent tof^ part with\hig idiild, 
Ifrho^ by the traiMfer, ce^dto.ibdoDg to Usnowai iBn-* 
iniljT, ' except as ta rights deorved '^finom Dr^dnnbgh'hia 
ipo^er, wi^ whom^ his rektioA coolaiitied in :ftiM £»ee. 
Qb the ^ther: haiid^'adai^ted ixiito a iiewone, hexanld 
iMpt himsdf iidopt; ijbpiegatus^'nmi}p0taitiMcgat^:. 
eould. he devis0 awajT' what be 'had acquired by^adop-* 
ijfin. Thpugh urremovaUe bj' the adopter/ uaiess : for 
Tti^lghty iieasjQiis ta be allowed by the law j< the Mlopted 
CiQiald always qtiijl^ the iamily^ into which he hid been 
i«»oeived, and rehim to hir own, :npon<les^dBg' behind 
him in the fanner a: legitimate son. ' Adoption ptcraJied 
Moong^ but was not rtttricted to^^reladions^; for lAe 
Athenians, in indigent drcutnstances, wete in^'lhe prac* 
tioe, £»r mOMy, of adopting "healthy' ftveigneiB, who, 
fm their p9itt,<tburt6d adoption, as it made tkem^citi* 
2«D8f;-^-and, thiMiighlh^ ^selection of a child of tender 
a^ was competent) It was stn aicgament ^r preferring 
an adult, that his qualities might be known. ^ Adoption 
lunong them was ap/t to be deferred; and the appoint- 



(1) Gen. ch. XV. t. 3, and note in MaQif s ed. Ep« to the Ronunur; ch. VIIL 
T. 17, ted ^, , 
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ment of an heir by will, in de&ult of issue, amoimtdr 
to one. It is remarkable that the ceremi^y was at* 
tested as among the Hindus^ by the presence of rela^ 
tions, friends, and neighbours ; and that the custom it-^ 
setf had for its object, as with them, not only the pre* 
servation x)f families, (against the extinction of which 
the Archon was by public and common law commanded^ 
if hecessaiy, to provide,) hxxithe due celebtation also of 
f he funeral rites ^of the adopter^ and his ancestors ;^^}ie 
design t)f the . appointm^t by th^ last occupier of an 
estate, beiiig . expressed to be, to have a son, "who 
!^ might perform holy rites at his tomb, preserve his 
f ' race, and, by transmitting his name to a p^etual 
^^ chain of successors, confer on him a kind of immor^ 
** tality."(0"~This appears every wherein the speeches 
of Isteus, from which principally, as translated by Sir 
William Jones, the above summary has been extracted* 
I Froin Greece, the practice found its way, through the 
Decemvirs, to Rome : the end and conditions of it ther^ 
are explained by . Cicero in his speech for the resti- 
tution of his Palatine House, in which he has occasion 
to arraign and question the adoption of Clodius> by 
shewing, in opposition to it, in all its particulars, (to 
transcribe the account given by Middleton,(*) ) "th^ 
^^ the sole end of adoption, which the law ^ckno^n^ 
*'ledged, was to supply the want of children, by bor- 
rowing them, as it were, from other families;— 4hat it 
** was an essential requisite of it, that }ie who adopted 



(i ) Commentary on Uaos, p. 195. 

(9) life of Cicero, secU vi. vol. i» p. 358. 8to edit. 1819. 
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<'^al»ould have no chUdreB of Ws own, nor be in con^ 
-* ditioiito have aay;— that the parties concerned should 
»' be obliged to appear before the priests, iB order to 
V signify their consept, the cause of thie adoption/ the 
<V circumstances of the families interested in it, and the 
*^*, nature oi theit religious rites; so that the priests might 
** judge of the whole, and see that there was no fraud, noir 
<* deceit in it, nor any dishonoiir to any fSsunily or persop 
*^ concerned," 

Thus transplanted to Rome, the introduction of it into 
Atheais, with the rest of his laws, replacing those of 
Draco,, is attributed to Solon; who, in. the early part 
Of: his life, being engaged in commerce, travelled, not 
only upon that account, but for. instructioii also in the 
laws and usages of othqr nations. Where then, it may 
be asked, did he learn the practice of adoption ? In 
other words, can it be doubted but that it was imported 
by him, mediately or immediately, from India? Of 
his travels too little id known not to admit the possi- 
bility of their having extended so far. That he was in 
Crete and Egypt is recorded ; and if Sir William Jones's 
conjecture be maintainable, that Minos and Menu were 
the same person,(^) the problem is solved, and the con- 
dnsion inevitable. That the correspondence of the in- 
stitution in all its main particulars, as it prevailed in 
the three countries of India, Greece, and Italy, was the 
Tesult-of communication, and not a .coincidence, is infer- 



(1) Preface to hia txanslatioii of Menu, p. izl 

By the author of a " Key to the Chronology of the Hindus/' a work writ- 
ten with the very best intentions, he is identified with the prophet Enoch. 
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able^ fdoBddeoig.tkat adaptioiV ^^ inhcnlanoe^ la ad 
iSie^ ipositwijurky^ icatead of dependug^ iipon tJiosid 
fimdamental .and- qnivevsal prniGi{dcS|'>whicl;^ acimaiting 
the bf easta^. and infinenciBg ^the K^ODdflBrl o£ uaoldiBd in 
genond^ produce^ iii vaviooa subjects cf fenxilia^ mter- 
cawae, «i ki^itity of mle; flowing^ not from coni^cfi- 
tkm, but firioBL the natme of things, from our coinmonf 
idea6. pi right and wroog, from (if itmaj be so said) <Mir 
almost innate propensities and conceptions. 
' With us^ Jke inractice c^ be tvaced^ if at all, oufy in 
tbe rjcosiditioiiy not un&equcntly. imposed by wills. on de^ 
^8i^S|, to take the name of; the testator ;. which^ aa already 
inltirx^el, McoMh^to* thelaznraff ^waa mdentood in> 
Alfheu, cxmstitated* a virtaal^adoption^ ^ 






/ 



I \ 



95^ 



4 • 



CHAK IV. 



ON. THE. PATER JJAJ^ REXiATION- 



A Hi BTDU family having, in the two pFeceding cha:pters, 

-.f 

been constituted, by marriage and the acquisition of sons, 
either through birth, or adoption, the natural course of 
£be subject leads next to an inquiry into the dominion 
over it, inherent ty law in a Hindu father. And, xus 
power exists: for die sake of protectioli, iti^ rights, as well 
as reciprocal dtities, will come also to be noticed. But, to 
give to the subject its necessary]extension, it will be jproper 
to regaiifamilt/ in an enl&rged sense, as comprehending, 
not only wife and children, but various connected andf 
cbpendant fenlales, such as unmarried,^ and widowed sis- 
ters, widowed dauffhters-in-law, mother, and the like, en- 
iri,^ ge«m%, iog fl.. Hindu,, mo^.or less, into iW 
composition — ^to iSay nofliing of slaves; the whole Ibrming 
in the aggregate, and in the abstract idea at least of the 
subject, a truly patriarchal ^epublic^ What concerns the 
wife having already occupied its proportion of the chapter 
on marriage,(^) the interests of the various other females 
alluded to, will find their proper place, when treating on 
inheritance, and matters connected with that title ;( > and 

\ • - ■ 

(l)Ante»ch. II. p.34. 



^ PATERNAL RELATION. 

the subject of slaves y (but too preval^it in India,) will, 
from its importance, be reserved for a distinct chapter ; Q) 
— it being intended in the present to discuss chiefly the 
paternal relation, strictly so considered ; which will be done 
with reference, first, to property, next as to the power a 
Hindu father has over his issue ; adding, thirdly, a few 
observations on the reciprocal duties of parent and child, 
distinguishing between legitimate and illegitimate ; tpge- 
ther with, fourthly, the notice of some substitution ftwr a 
father, in the representative character of a guardian. 

I. With regard to the dominion of the father over the 
family property, including what in a peculiar manner 
belongs to the wife, the subject having been anticipated 
in treating on property generally, (*) it will be suffici^t 
to remark here, that his power to dispose of it being 
liable in general to the obligation of providing for the 
subsistence of his family, and, with regard to that part 
of it consisting of land, or other possessions partaking 
in point of law of the nature of land, to the control 
of. his sons, as well as to specific rights in it vested 
by birth, in the event of its coming to a partition in his 
lifetime, — it would seem but reasonable that he should have 
a co-ordinate interest, in any which they may acquire, 
while their connexion, as members of the sanie family^ 
continues.(^) It is accordingly laid down by Menu at)d. 



(1) Ch. VL p. 127. 

(2) Ante, ch. L p. 14. 25. 

(3) S Dig. 55. 
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I 

o4hers;(») th^t they can, in general, have no wealth of their 
own, any more than a wife, or a slave ; whatever they may 
mm being regularly acquired for him, to whom they be- 
long: whence it is the advice of Catyayana, not to leiid 
any thing to wotnen, slaves, or children. Q Our own 
taakes a similar provision ; as did the Roman law also, 
namely, that the parei^t should have the benefit of his 
children's gains, while they live with him; being no more 
indeed than what nature and justice alike dictate, as a re- 
turn for the maintenance and protection they enjoy, under 
the paternal roof. But, as it has been seen, that a Hindu 
wife has independant property peculiar to her,(^) so, with 
i^gard • as well to the son, as the slave, the position of 
Menu is to be taken, as it purports indeed, to be only a 
general one, not intendfed to. negative special rights; and, 
as the general principle of the Roman law, in this respect, 
was, in effect, almost superseded by its doctrine oipeculium^ 
(a fiction, entitling the son to whatever he might acquire 
by a variety of means, civil, as well as military,) so does 
the Hindu principle admit of a similar modification ; the 
position^ that a father is proprietor, and master of the acqui-r 
sitions of his sons, as a universal one, having been nega- 
tived, incases, where it appeared that those .acquisitions 
.had been made distinct and independant, as "well of the 
father personally, as of any property belonging to him. (*) 
Of such acquisitions Menu reckons up seven distinct means, 

(1) Menu, ch. VIII. 416. Nareda, 2 Dig. U9, 5 Id. 70. 
(J) 1 Dig. 16. 

(3) Ante, p. t5. . 

(4) Soobun's La! v. Harbims Lai ; BcDg. Kep. 1805. p. 7. ' 
Brij. Retun Das v. Brij. Pal Das ; Id. 1807. p. 105. 

S Dig. 544, 545. 

n 
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accounted viHtwus; by whidb ia fo he underitooct, conqpet 
tent to a Brahmin ; Q). to the ^tent of which,, what a scm 
has acquired^ by his own unassisted exertions, be may 
give away ; (f) implying that it is hiau The principle is 
Ej^plicable to the other cast^s^ aecoi;ding to the respectitre 
modes, by which they abo ms^y become possessed of pfor 
perty ; (f) the consistency of which, in the case of sons, is 
argued from the rites prescribed to thorn by rdigioi^ 
inducing a greater or less expense ; to the performance <^ 
which^ therefore, in every instance^ property is indispras;- 
able.(*) 

IL As to the power of the father over the persom ^ 
hiii children, he has the ordinary ojoe of moderate cor- 
rectioU) (f) with the extraordinary olie of selling them;.(^) i^ 
by that, more be meant, than the power that, esusted . by 
the ancient law, of selling a son for adqpti<»^ by the pnr^ 
chaser. Q) That the Hindus are in the piactice of fH^Hmg 
their children^ particularly in. seasons c^ distress, (whi^h 
was the plea with the Romans.also,) isk eeitaiaD^ ;(f); aa well as 
that there are texts to warrant it; though not osie tbdl doe9 
not stipulate, as essential to the validity of the sal^notoDit]^ 
the existence of distress, but assent also of the. ponriy i&te-i 
rested : without the concurrence of boih^ by acone tests it is 

(1) Menu, du X. 115. Najreda^ 3 Dig. 159 Fo9t,.p*$09, 

(2) 3 Dig. 156. 544. 

(3) Menu, ch. X. 116. Id. 74, et seq. 2 Dig. 1.36. 
<4) Jim. Vah. ch. 1. 17. 3 Dig. 71. 

(5) Menu, 2 Dig. 209. Id. ch. XI. 35. 

(6) 3 Dig. 55. Post, ch. VI. p. 127. 

(7) Ante, p. 90. 

(8) PoBt, p. 131. 
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forbidden; upon whidk it is said that, though prohibited^ 
the sale is not therefore void, according to the distinction 
pt^valent in the Bengal school; — ^but Yajnyawalcya, 
whose doctrines prevail to the southward, declaring the 
power that distress gives to the head of a family, in alien- 
ating its property, excepts the son^ ds well as the m/e, from 
its operation ;(*) and we have the authority of Sir W. Joneri 
for an order of the Bengal government against it ; purport- 
ing to have been made after consultation with the most 
]*eBpectable Hindus on the spot, '* who condemn^ such a 
^' traffic, as repugnant to their Sa8tra."(0 

IIX« The reciprocal duties of parent aiid child are 
sufficiently obvijous, consiiMing in general of protection bd 
the one hdnd, and of submission and revereiioe, including 
diso protection, (where it may become necessafj,) on the 
other. Protection iddplieisl maintenance^ the obligation id 
wfaidi, ad between ptoent and child, is eventually mutual; 
it being equalty incumbent on sons, to take cai^e that their 
plrent shall not want, as if is on the latter to provide foif 
his childr^« Maintenande l^ a man of his dependants 
is, widi the Hindtis, a primary duty. Theiy hold, that he 
niust be just, before he is generous, his chlBurity beginning 
at home ; and that even sacrifice is nlockeiy, if to the in* 
jury of those whom he is bound to maintain^ (*) Nor of 
his duty in this respect are his children the only objects, 

(1) Caty&yaoa, Datt. Mia. sect. it. 47. 2 Dig. 105. 

(t)tDig.l98. Id. ass. 

(S) Charge to the Grand Jury of Calcvtta, delirered by SirWMain Jones, 

Jime 10, 1785. See hie Works. 
(4) Mmhi» i^ XL 9, 10. 

H 2 
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co-extensive as it is with his family, whatever Tie its 
number, as consisting of other relations and .connexion^' 
Including (it may be) illegitimate offspringrQ It extends 
to the outcaste, if not to the adulterous wife ; not to inen-» 
tion such as are excluded from the inheritance, whether 
through their fault, or their misfortune ; all being entitled 
to be maintained with . food and raiment at least, under 
the severest sanctions. (*) A benevolent injunction ! ex- 
isting at no time ever tofthe same extent under our own 
law ; which professes little of the kind, since the. tinie.that 
it has been competent with us: fcft* a man^to dispose l^.^will 
of the whole of his property, real and personal, without 
regard to the natural clauns of wife and issue, to saylio- 
thing of more distant ties; a latitude, not approved. by 
the author of the .Commentaries, who, in hotiqing the^ 
power of the parent so. to disinherit his children, thought it 
had not been amiss, if he had been bound to leave .them^ 
at least a necessary subsistence; (*)-^or, as the same 
sentiment has been expressed, in their peculiar, manner^' 
by the highest Hindu authorities, ** Who leaves, his family 
** naked and unfed, may taste honqr at first, but .shall afr: 
'* terwards find it poison." (*) The , obligation extmds^ 
under particular circumstances, to responsibility for each 
others' debts, in a degree unknown to our law, as will be, 
subsequently seen. (*) . 



(1) Post, p. 101. ' 

(2) Menu, cli. IX. 202. 3 Dig. 320. 

Hit. on Inh. ch. II. sect. z. 1. 5. 12 — 15. . ^ 

Jim. Vab. ch. V. 11, excepts the outcaste. Post, ch« X. p. 231, .^t seq. 

(3) Blackst. Comm. toI. i. p. 450, 12th edit. 8vo. 

(4) Vrihaspati, 2 Dig. 131. Menu, ch. XL 9. 

(5) Post, p. 120. 227. Append, p. 223.— C. 349,— C. 348.^^£. 
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The providence ' of the law thus including such' chil- 
dren as are illegitimate, it is proper here to consider 
these. ' An' illegitimate child may be described 'to be the 
oi&pring of a woman, not legally married' to the puta- 
tive"' father ; as, where the man' and woman are de- 
scended from the . same stock, or, where the marriage 
has- not: been according to the order of class.Q But it 
has been contended, that illegitimacy can only result 
froman irregular intercou«e with a ^ra woman ; and 
thati as between a man and a virgin of the same caste ^ 
the act of connexion is equivalent to the ceremonies of 
marriage jQ of which a Gandkarva tbzxvi'di.ge is referred 
to as a proof. (^) It is the sixfh in the order of mar- 
riagesi and the second of the base forms, permitted an- 
ciently for the military ; being described as "contracted 
" for the purpose of amorous embraces, and proceeding 
** from sensual gratification ;"(*) whereas, the first legiti- 
mate marriage of every Hindu is presumed to originate, 
and proceed, • fropa a sense of duty.(*) But, admitting 
the loose principle of the Gandharva marriage, (subsist- 
ing in practice j though disapproved,) (^) it does not Estab- 
lish the position, for which it is adduced; since, even 
for it, ' nuptial rites ' are i^ecessary^Q It is'true, that the 



» - • . 

(1) Ante, p. 38. 40. Menu, ch. III. 4, 5. 
Catyayana, 3 Dig. 325. 3J7. 330. 

(2) Append, p. 195. — ^E. 

(3) Append, p. 199. — E. 

(4) Menu, cb. III. 21. 26. 32. Yajnyawalcya, 3 Dig. 604. 
Ante, ch. II. p. 41, 

(5; 2 Dig. 409. Ante, p. 55. 

(6) 3 Dig. 606. 

(7) Devala, 3 Dig.-606. 
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Jaw, in providing for illegitimate children, secma to have 
had in contemplation only the Budra claa»:(0 arrfl it 
has arisen ppohably from the contmnpt in which thia is 
hdd by it, that, as among Sudras^ it mskeSi compasii^ 
tively hut little difference, whether the offitprix^ he legi- 
timate, of illegitimate ; the latter, as well as Ae tanms^ 
hemg admissible to shares, on partition by the Miisx ; and 
to the inheritance, on lus death ;-^Qnly not to itst saaie 
ti^tmi with hia lawful jatoxw, bom in wedlock^ and liabte to 
be postponed to legitkikate daughters and timr woxis^f) 
And, nothing appearing to the contrary, it is ta be infer-^ 
wSk, that whare illegitimate sons succeed to their fi&ther, 
the brother8> though illegitimate^ vrill $nceeed to oach 
other, living and dying undivided. Whereas^ l^ our 
law, a bastard can acquire oidy ; he cannot inherit fixHQ 
any o^. The fruit of any other connexion with a Sudra 
Woman» than that of a man of her own claa^ must neces- 
sarily be illegitimate^ marriage between indrvidnak io£ 
differe^t tribes being legally impossible ; and^ how des* 
pi^ahly such progeny was regarded, in ancient times> may 
be learnt from Mem^i^ who describes it ms ^^a ccvpse^ 
*^ though alive;'' — and ^^ thence called in law, a living 
** corpse ;''(0 the reason assigned for which is^that, though 
such a son confers some benefit on his supposed father, it 
is but inconsiderable.(^) It is of such offspring by ^' a man 



(1) Mit. on Inh. ch. I. sect. sii. 

(2) Mit* cm Inh«' ch. I. sect. zii« 

Jim. Yah. ch. IX. 29, et seq. Post, p. 153. 

Datt. Chandr. sect. v. 30, et seq. Append, p. 108.>-*tl. 

(3) Menu, ch. IX, 178. 

(4) 3 Pig. 144. 
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^^.ofthejDmsi^ dass/' di^t thtis is predicated by Menu; but 
dbe Miteicshtoa speaks of it as ^^ by a man of a regenerate 
*^ tribfc'' geneJwlly ;(^) and " a man of the priestly clasn," in 
tbe text of Menu^ is expressly said to signify a Brah'* 
nmm^ Cskatrya^ or Vaisya.(^) That a progeny, so elErti- 
mailed^ shcjuld be barely admissible to the benefit of simple 
iMantdnance^ and this too depeilding on the docility of the 
cidiBiantyQ cannot be ^wondered at The ixitconvenienciey 
arising from so indefinite a t)onditidn^ is well obviated by a 
si^iisible lirmg escpositor^i/i^ho observes that '* a court wonld 
<^ presume a natural sfon qualified to receive maintenance^ 
^^ linlesi^ the opposing party oould shew what^ in the con^ 
^taftphttion of the iaw» is a legal di8qualification."(0 
II 18 dear however, tibiat^ as illegitimacy ^ists among 
Sudnas, M tieither is it confined to ihkt dass ; the dtf-* 
fiat^oe being, Ihat, ii^ the rcgetierated tribes generally, its 
daim at the pressmt day is to maintenanoe only, unless 
where otislom has perpetuated to it rights of inheritance^ 
sUoh to subsisted under the ancient law, become, to the 
subject at large, long sinde obsolete.^) Nor ate authori*' 
ties wanting, that asdign to the mothers of such children 
the like provision.(^ 

IV. With respect, to the relation of gmtfMan and 
tear J, the King, as he is, by the Hindu law, failing all 

/ 

(1) Mit. on Inh* ch. I. Met. xii. 3« 
(3) S Dig. 284, and ante, p. 39. note. 

(3) Mit. on Inh. ch. I. sect. xii. 3. 

(4) Append, p. 201.— S. 

(5) Mohun Sing v. Chumun Rai^ Beng. Rep. ante 1805. p. 30. 

(6) Jim. Vah. ch. XI. sect. i. 48, et seq. 
Mit. on Inh.*ch. II. sect. i. 7. 20. 28. 
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oAcrsj the'ulfimalte heir of all, Brabmins exc€pted,Q so is 
he, to an extent beyond what is recognized by us in onr 
Court of Chancery, the universal superintendant of those, 
who cannot take care of themselves. In this capacity, it 
rests with him, i. e. with the judicial power, exercising 
for him this branch of his prerogative, to select for the 
office the fittest among the infant's relations; preferring 
always the paternal male kindred to a maternal ancestor, 
or female. Q It is stated that, in practice, the mother is 
the guardian ;Q) but, as a Hindu widow is herself liable 
to the same sort of tutelage,(*) it is more^ correct to 
regard her as proper, if capable, to be consulted on the 
appointment of one ; — and, if of competent uiiderstand- 
ing, the concurrence of the : niinor himself is not to be 
disregarded ;(f) all which only shews how much the choice 
is a matter of sound discretion. Belonging to iaiiy of the 
three superior classes, thfe youth ceases to be in ward upon 
his ending his studentship, and returning home from his 
preceptor; if a Sudra, upon his completing his sixteenth 
year;(^) During his minority, he may sue, or defend by 
his guardian ;Q) who, for abuse of his trustj is rem6veable.(0^ 



(1) Post, p. iro. 

(2) Menu, ch. VIII. 27. 3 Dig. 542, et seq. 

Append, p. 202, 204, 205:— C. The same to Ch. x. p. 362:— C. 

(3) 3 Dig. 544. 

(4) Post, pi 242. 

(5) 2 Dig, p. 543. 

(6) Menu, ch. VIII. 27. 1 Dig. 293. Append, p. 206. 208. 

(7) Append, p.^209, 210, 211. 
C8) Append, to ch. IX. p. 
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CHAP. V. 

* 

THJi SAME SUBJECT CONTI^UEPi 

I • 

It results from the interest that sons, under the Hindu 
law, possess in the family property, that, in some cir-^ 
cumstances, a partition of it may be enforced by them 
in the life of the father ; — ^while it is, generally speaking, 
of course always competent to him to divide it with them, 
if he will ; — subject to the interposition of the law, even 
in such case, to regulate, and where necessary, restrain 
the exercise of this discretion. It becomes fit, there- 
fore, to collect and exhibit the provisions it has made for 
the purpose in either case, however rare the practice 
may have become ; more especially as they serve to il- 
lustr^.te partition among collaterals, which is in daily 
use-C) : . . ' 

t^artition, in its most general sense, comprehending^ 
as well the division of the paternal property during 
the life of the father, as that which usually takes 
place, at some period or other, among coheirs, is 
the adjusting, by distribution, the possession of dif- 
ferent parties to a pre-existing right ;(*) as the di- 
vesting of exclusive rights in speciific portions of proper- 
ty, and re-vesting a common one over the whole, is im- 



. (1) Post, p. 184. 
(2) Jim. Vah. ch. XI. sect i. ^. 
Mit. on Inh. oh, I. sect. i. 4. note. 
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plied in reu]uo]i.(^) Whether it occur during the life, w 
not till after \he death of the owner, in either case, it is 
founded on a claim of succession^ originating in birth : 
inchoate and contingent during the life of the father ; and, 
generally speaking, certain and ind/^feasible, upon his 
death. The contingency upon which it depends during 
his life, is of two kinds; either his will^ ibat it shotdd 
so take place; or the extinction of hisownng^in it, 
in point of law, by means remainmg to be stated ; in 
which latter case, the right of the sons becomes abso^ 
lute, the same as if he were dead, (f) Upon these const* 
derations, the writers on Hindu law discuss it under the 
head of inheritance ; with which it is so far connected^ 
that it 'follows of course, at the option of parties, after 
the successicHi has once vested by the death of the prior 
owner, and of which it is a sort of anticipation, when it 
tskes place in his lifetime. It is. the first branch of it 
that is proposed to be investigated in the present chapter; 
the second, or partition among co-heirs, succeeding, in 
the natural order of things, the chapter on inheritance. 

The inchoate right that has been alluded to renders 
the sons, as has been seen, in some sort, co-propriet(»s 
with the father of the family proper(y;(3) to the extent of 
giving them, under particular circumstances, daims upon, 
it in his life, which, consistently with the spirited inten^- 
tbn of the law, it is not in his power altogether to bar. 



(1) Mit* on Inh. ch. I. sect. i. 4, and note. 
Jim. Vah. note to ch. XII. 1. 

(2) Gautama : cited in Mit. on Inh. ch. I. sect. i. 23, (Compared With note to 
Jim. Vah. ch, I. § 19.--AIso Id. § 31. 

(3) Ante, p. 15, et seq.— and Append, p. 21 3.— C. 
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VieJEttkig in them however by birth, they attach more 
Dfidn that part of it that has been inherited by him^ 
&a& ijpoa what he nmy have himdelf ucquired ; the tide 
to property descended from ancestors being considered to 
he in him and them, so far the 8ame»(^ that, upon parti- 
tion by him teking place, the law regulates the dii^tri* 
bntioB; whereas, with r^ard to the rest of what he 
possesses, it leaves it more at his discretion. This dia^ 
tinction, with whatever other peculiarity belongs to &e 
subject, will appear <m investigatmg it under the fol-^ 
lowing beadsi viz.: — ^I. Wken partition takes place in 
the life of the father. Ih Anumgwhom. 11^. jEfof^. 

I. Upon the fiidt point, various opinions exists ac« 
cording to which the nimaber of periods is difierently 
ass^ed^ by different writers, for the attachii^ of the 
claim in question in sons. Most of them inckide, and all 
imply, the: natural demise of the father, as one ; but this 
is an occasion of inheritance, not necessarily of par- 
tition, as has been properly remarked. (^ Omitting this, 
thesefore, as one, the simplest, and perhaps the most 
tenable position on the sutyect is, that independendy of 
the case of his. natural death, it attaches with his con* 
sent ; or toithaut it, under some one or other of the ctr* 
^mistances iiereafter mentioned, subject to the remaps 
accompanying their enumeration. Whatever might be 



(1) Mit. on Inh. ch. I. sect. i. J 23. «7. 

(2) Jim. Yah. ch. II. § 15, et scq. MiU on Iph. ch. I. sect ii. § 6. 
Id. sect. T. §, S. 

(3) Viramitrodaya. Note to Mit. on Inh* ch. I. Sect. ii. $ 7. 
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tbe case aimong the Hebrewsj no Hindu can, according 
to the law, as it prevails in the Bengal provinces^ under 
any circumstances, say to his father, in the peremptory 
langus^e of the prodigal, " Father, give me tiie por- 
" tion of goods that falleth to niLe."(0 The father may ab- 
dicate in' favour x>f one, or of all, according to the 
limits imposed upon himi by the law, if he thinks proper ; 
but^ with the exception of two cases, partition among 
tibe Hindus, in the' lifetime of the £etther, whether of 
ancestral, of acquired property, would, seem to be at his 
will, not at ike option of his sons ; (*) the excepted cases 
being, that of his civil death, In/ entering ihto^ a reU^ 
gious ordeVy and that of degradation^ working a for- 
feiture of civil rights. And, even with* regard to these, 
it is not the will of the sons that operates, but the 
law; which, in favour of the title by birth, ' casts upon 
them the ' succession, before the arrival of the time for 
its' regular devolution, by the natural death of the pa- 
rent. A text indeed of Menu (^ (already cited) is re- 
ferred toi(*) as shewing, that, of ancestral property, 
belonging to the father, the sons may at their pleasure 
exact a' division of hini, however reluctant; and it is 
true, (as hais beeii already intimated,) that their claim 
upon property' descended is stronger than upcm wh^t 
has, been otherwise acquired ; but the" inference, drawn 

(1) Post, p. lit. 

(2) Menu, IX. 104. Sancha and Lichita, 2 Dig. 5S3. 536. 
Nareda. Vyasa, 3 Dig. 35, Gautama, 2 Dig. 535. 
Baudhayana, Id. 536. Jim. Vah. ch« II. § 8. 

Mit. on Inh. ch. I. fiect. ii. Append, p. 216 to 219. 

(3) Menu, IX. 209. 

(4) MiC. on Inh. ch. I. sect* v. $ 11* 



PATERNAL RELATION* 109 

m die Mitacshara, is at variance with the current of 
authorities, including Menu himself; Q whose obvious 
meaning, in the ! text .referred to, is simply, that ann 
cestral property recw^rerf, without the use of the patri- 
mony, . classes, upon partition, with property acquired: 
Not to mention, that the text in question is. differently 
rendered in the trsmslation we have of Ihe " Institutes,'- 
l^y;. Sir William Jones ;(^ in which it has nodiing to do 
with partition by ^the father, but r^ards partition .among 
brothers after his death. Moreover, Jagahnatha, in his 
Digest) virtually negatives the inference deduced: from 
it, and other coirrespondent texts, which he examines; 
concluding that, if, it be against the father's/inclination^ 
partition, . even of wealth inherited from the grandfa- 
ther, shall not be .made/ O It is said farther in the 
DigQSt>(*) that, of patrimony inherited, a partition may 
be obtained from the father by application to the king, 
in case of oppression by a step-mother ; but, as to the 
kind and degree that may suffice to warrant such aii' 
pterferehee, the. author is silent. The position .is. not 
supported by any thing ^to be fpun(l in .the. Daya. 
Bhaga of Jimuta Vahana, or in the Mitacshara; an<]> 
the compiler's autiiority is not, of itself, sufficient to 
establish one of so questionable a nature. Other pe- 
riods indicated, are, the extinction pf .the father's pas-; 



(1) Menu, IX. 104. 

(2) Menu, ch. IX. 209. But, according to Mr. Colebrooke, the yersion by 
Sir W. J. is from the context,.aad not UtetaL See ndte to 3 Dig..S4. 

(3) 3 Dig. 45. 
(4)'3Dig.47. 
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aions, or the arrival of the time for the moAer ta te 
past child-bearing, the sisteiB also being flntfried ; when, 
according to Nareda and cfiien^ {Mdrtition of ancestral 
propertjr may be exMieA by the sons, in o{^sition to 
the &ther.(^) The marrii^ of sisters is confessedly 
mentioned as a circumstance only that should precede, 
bat not as conducing in any degree to accderate, par-^ 
tition.Q With respect to the doctrine, as regarding 
the period when an increase of {ejxniy is no longer to 
be expected, it does not appear to be generally adopted, 
except where this state of thk^ may faaf^ determined 
the fitdier to retires firom the wodd and its cancems alto^ 
gether; a measore that is admitted, on all hands^ to 
constitute a ground for dieir claims being real£2ed«(^ 
But, though the expiration of the time for child-^beaiing 
may not enable tibcan to enforce a partition, which the 
father is not prepared to concede, (^) it is, in regard to 
ancestral property, held by the founder of the EaiPtem 
school of law, supported by his cotfun^itator ^icrisbnay 
as well as ly- Ragbunaodaiia, that it camiot take place 
e^fea with the father's consent, whife the wife continues 
capable of being a mother; it being requited thai, 
to the will of the father to make it, there be joined 
the mother's incapacity to bear more children,-«-^ii the 
ground, that future issue, haye, by birth, a special in-* 



(1) Jim. Vah. ch. I. $ 32. 34. 

Mil. Q» Iidi. <h. L McCii. $ 7. S Dig* 48b 

(2) Jan. Vaiw dv. L $ 47^^ Digr 59. 

(3) Jim. Yah. ch. I. § 39, and note. 
(4)Jik.Vah.ch.lI.III. 
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t0fe3t ia property of the ^ther, that has deseendeda(^) 
The posaibUityy however, of its 8a happeiui^^ has led 
to, a provision, in that events for after-bom sons; (*) 
different opinions exiatio^, whether it be to be supplied 
by the father, or by the brothers^ who have received 
their shares. Upon which it is sa^d^ that^ where preg^ 
i^aacy is ^parent at the time, either the partitiim 
should wait, or a shs^e be set apart^ to abide the event: 
but that, if it were then nisil^er manifest,, nor apprer 
bended, in such case, should a son who laas at the time 
in the uxumby be boarn after, he should obtain bin share 
firom lus brothers, by contribution ; while a ^9*bs€quentb^ 
begotten erne shall have recourse only to the remaining 
property of the father; succeeding to the whole exeldi* 
lively, or dividing it with such of the brothers as. may 
have become repnited to the common parent; any acr 
guisfhion by a reunited father,, through means of }m 
individual wealth, or. personal es^rfions, belonging at* 
ciusively to the son,, bora; after partition, and not iA him 
In common with another reunited. And, where tbeie is 
na after-born issue^ the sons, who had leeebed their 
cfhares, take by inheiitajace what their patents leave. Q 



(l)Nareda,2l>ig.lia 3 Id. 50. 

Jim, Vah. cli. I. $ 45, Id* c]>« Il..$i. mtd wsIb^ if>^ awl so^ tp 

$34, 

Sricrislinay note to Id. cb. L § 50. 

Balambhatta, note to IMit. on Mi. cb. I. sect; ij. $ 7. 

Append, p. 2«0, 221. 213.— C—S. 

(2) Menu, cb. IX. 216. * S Dig. .50. Id. 484 tO'439i. 
Mit. on Inb. cb. I. sect. Ti..2» 1^. 
Baya Ciama Sangraba, cb. V. 10» et seq. Append, ta cb. 
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/The . objection arising from the compet^ticy of the ^e 
to continue bearing children, applies eqnaUy to a second, 
whom the father may hjave at one and the same time ;^ 
the providence of the law haying , regard to the interei^ts 
x)f sons generally, ^o they be sons of the /Maoe father.(^) 
Upon this principle it is said, that where. sons a{^y 
to the king for partition, he must first inquire wh^er 
the mother be past child-bearing ;(^) and the same reser- 
vation is inculcated, where it attaches, upon the father 
retiring with his wife, as a devotee, to. the wilderness. (^ 
Adverting to the various opiniqns that have beenentertained 
oil the question, the practical difference among them (says 
Tin eminent commentator) regards thiefly the cases of vice 
and profligacy, with lasting disease, and consequent dis- 
iqualification, and incapacity; subjoining, however, that, 
without consent of the head of the fetmily, it i&not in such 
cases allowed by the prevalent authorities of Bengal^ 
unless the vice or disease be such, as to induce^ degrada^ 
.tion from caste; (*) If, in any case, as in that of the^pro- 
tracted absence of the iather from home,Q there should 
arise s, question, oi mattagementy defeasible on his return, 
or recovery, whichever of the sons is the most conver- 
sant with business, is the proper one to interfere on the 
occasion ; not primogeniture, but capacity being, for this 
purpose, considered as affording the best rule in a family ; 

(1) Notes to Jim. Vah. ch. L 45. and ch. II. 1. 

(3) 3 Dig. 51. Ante, p. 109. 
V (3) Note to Jim. Vain. ch. I. 39. 

(4) Mr. Colebrooke, in MSS. penes me. 

(5) Harita, 2 Dig. 527. Beng. Rep. ante 1805. p. 96, 



PATERSTAL KEJLATf ION. US 

tbaughy odier thuigs being equal, tli^ elder \m undoubtedly 
ihe |)re£^rable ti^.(*) / • 

' In the provinces dependant on the government of 
Madras, and elsewhere in the peninsula, the right of the 
«on *tO' exact partition of ancestral property, independant 
of the will of the father, appears authorized, ^ but- not 
without the exhtence of circumstances to warrant; the 
fmeasiire; such. as the father having become s\iperannur 
ated, and the mother past child-bearing; the; sisters also 
married.^ And there are two occasions, upon ^ either 
of which, wherever the Hindu law prevails, dominion 
may be transferred from the father in his life^ without 

4 

his consent, whether- the property claimed by the sons to 
be divided be ancestral, or acquired. These are, volun- 
tary devotion f by which the father is ccmsidered as having 
renounced it, and degradation from caste, by which it is 
forfeited. Upon these it will be proper for a moment to 
dwell; taking degradation first. 

It is to be r^nembered that, by our own law, as old as 
the time of the Saxons, property is, with us, forfeited, by 
•crime ; as, by the feudal law also, as introduced among 
us at the Conquest, it escheats for the same cstuse, on 
attainder. Degradation from caste, by the Hindu law, 
ansifv^ers to attiainder by'Ours;(') except that, under the 
former, instead of either the king, or the lord taking, the 

(1) Post, p. 121. 176. Menu, ch. IX. 105, et seq. 

2 Dig. 528. Sancha and Lichita, cited in Jim^. Valu ch. I. 49* 

2 Dig. 533. Jim. Vah. ch. I. 37. 43. 

Naxeda, 2 Dig. 53^0 Append, p. ^3.— C. , ^ 

(t) Mit on Inh. ch. I. sect. ii. 7. Id. v, 5* 

(3) Jim. Vah. ch. 1. 34. 41. 4f . 

Note to Mit. on Jiih. ch. I. sect. ii. 7. 
Peyala, 3 Dig. 522.— Nqireda, Id. 523. 
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succession^ upon the delinquency oif the owner being- ^scei^ 
tained by sentence, vests in his heij^s ; as it does indeed 
with us after a time, under the law of escheat^, where the 
superior efficacy of that of forfeiture to the cvowa does 
not intervene. Expiation obviates its efiects, if made in 
time : but it comes too l^te to revest the property, after 
partition has taken place. Q) The suliject will be re- 
sumed in a subsequent chapter ;Q) it being sufficimit to 
have thus briefly adverted' to it here, as a cause, where it 
has been incurred by him, of partition, independant of his 
willj in the life of the father. 

2. Another undoubted one, so far as it still subsists, 
is, what we should call his entry into religion ; that is, 
his assumption of the one, or other, of two religious 
orders, by which a Hindu is accounted (as were monks, 
with us, before the Reformation) dead in law ; the con- 
sequence also bei^g the same, that his heirs take his 
estate. Q) They constitute the third aiid fourth stages, 
in the progressive advancement of the Hindu, from birth 
to death ; the first being that of a- student; the second, 
that of the married man, or householder. {*) In en*- 
tering upon the third, (the first of the two in question,) 
viz. that of.AerwwV, (Vanaprdsta^) for. which the ap- 
pointed- age is fifty, (^) he may repair to the lonely wood, 



(1) Menu, ch. XI. J«8. 1 Dig. 270. «88. 312. ' 
2 Dig. 52&, et seq. 

(2) Ch. IX. p. 220. 

(3) Harita, 2 Dig. 536 — Jim, Vah. ck. II. $ 57. 
Menu, ch. IV. 1. Id. VI. i. 33. 38. 

Sidh Naiain v. Futel^ Narain -, Beng. Rep. ante 1805. p. 36. 

(4) Menu, VI. 87.— Note 60 to Datt. Mim. p. 22. Ante, p. 34. Note Cl). 

(5) Jim. V^, ch. I. $ 39. . 
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afecompanied by his wife, **if (says MeTm) she ckaoie 
^'to attend him.'' Q) And as, therefore, in such event, t 
{HtMspect of future issue may still exist, partition will 
be premature, while it continues to do so, so far at least 
as regards property inherited, according to the autho- 
rities that have been already referred to. (f) The next is 
that of Anchoret, (Sanyasiy or Yati^ when there re- 
mains nothing to prevent it from immediately taking 
place. The mature and condition of these orders is fully 
explained by Menu, who has devoted a chapter to th* 
subject ; Q) and if, as would appear, that of the Anchoret 
was left at the beginning of the present (Call) age sub- 
sisting, when that of the Hermit is said to have bee A 
aT)rogated, (*) it must have been upon the ground tliat 
retirement to the wilderness might, without material 
prejudice to the interests of life, be left opeii to the 
former, adverting to Menu's description of his frame, as 
by this time, ^* infested by age and sorrow, the seat of 
^* malady, harassed with pains ; such a mansion, im 
'^ short, of the vital soul, as the occupier may (be ex-^ 
" pected to) be ready always cheerfully to quit." (*) Ifli 
either case, whether of the outcaste^or \k^ devotee^ par- 
tition attaches only upon' property possessed by him af 



(1) Menu, VI. 3. 

(S^ Of persons of this description in former times, the forests and wilds of the 
country were full, as appears by the beautiful drama ofiSacontala ; where, 
having abdicated the common intercourse of life, among the diversity of 
courts known to the Hindu law, one was specially provided for this ascetic 
community, called artmya sabha} ftam-aranya, foieit, and tdbha, a court. 

(3) Oh. VI. 

(4) Nareda and Smriti. See general note at end of the translation of Menu, 
p. 364, 365. 

(5) M«nu, ch. VI. ir. 

z 2 
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the time, not upon what niay subsequently devolve,: or 
be acquired. Q 

II. Among whom it takes place. The immediate ob- 
jects of partition by the father are his sons. They alone 
can enforce it, in cases in which it is exigible by law. 
It is at their instance, and on their account only, that it 
is ever conceded by him. Under the ancient law, sub- 
sidiary ones participated, but not equally, with the le- 
gally begotten ; as does still the son given in adoption, 
as well as any other competent in the present age to be 
adopted. (*) Where illegitimate issue would inherit, in 
case of the death of their putative father, they will have 
a claim to share on partition in his life ; and they are, 
under other circumstances, entitled to be provided for, 
to ' the extent of maintenance. (^) A son, dying in the 
life of the father, leaving sons, representation takes 
place, proceeding as far as great grandsons ; upon . the 
ground of their conferring, by performance of funeral 
obsequies, equal benefit on the ancestor ; (*) the key (as 
observed by Sir William Jones) (^ to the whole Indian 
law of inheritance. But, if one of the sons, absent at 
the time of partition in a foreign country, die leaving 
issue, their right survives to them as far as the seventh 



(1) Vachespati Bhattacharja, 3 Dig. 5?5. 
(«) 3 Dig. 176. 287. «90. 

(3) Mit. oA Inh. cli. I. sect. xii. 
Daya Oama Sangraha, eb. VI. S2. 

Mahabharata, 3 Dig. 115. Id. 140. Ante, p. 103.-«-Po8t, p, 833. 

(4) 3 Dig. 7. 63. 65. 

Daya Grama Sangraba, cb. I. feet. i. 3. Append, p; Sf 4. 

(5) Note to 3 Dig. 63. 
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gei^ration; and, on their appearing, the brothers^ v^ho 
remained at home, and divided,, (or4heir representatives^) 
must, to that extent, answer a claim out of their several 
shares. Q The term generally mentioned, as constitut- 
ing for this ptirpose length of absence, is twenty years ,'(^ 
though it is said in one place that, if no intelligence 
be received during twelve years, concerning a man who 
has travelled to a foreign country, the law requires his 
son to perform obsequies for him, presuming his death. (') 
In. determining what is, for this purpose, to be considered 
as a foreign country, various circumstances are to be 
attended to; such as difference of language, the inter- 
vention of a mountain or great river, and distance, as 
combined with one or more of the leading points ; coun- 
tries being accounted distant, whence intelligence is not 
received in ten nights. (*) The right of after-born sons 
has been already mentioned. (*) A minor's share should 
be secured for him. (^) The result of much discussion 
as to the interest that the wife has in partition by, or in 
the life of the husband, is, that it is incidental; it not 
being competent to hjertoclaim it in her own right. O 
Being admitted to participate, she shares equally widi 
the sons, account being taken ot such separate properly 



(1) Vrihaapati, 3 Dig. 84. 440. 

Jim. Vah. ch. VIII. Post, p. 146. — Append, p. 3^4. 
(«) 1 Dig. 266— «69. 
(3)1 Dig. 278. Post, p. 

(4) Vrihat Menu, aad^ Vrihaspatit % Dig. S9. . 

(5) Airte, p. 111. ^ , , 

(6) Append, p. «25.— C. 

(7) Apastamba, 3 Dig. 27. Id. 422--4«7. 
Append, p. 227. 
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as she niay possess^ derived from, or thioti^h her htis^ 
band ; Q) and allowing her, according to some aath(»i4 
ties, certain appropriate deductions of fumitare, oma^ 
ments, and the like. Q Where she does not participate^ 
she is to depend upon the reservation to be made by hei 
husband, for himself, and the remaining members of his 
family; which, with reference to property acquired by 
him, may be to any extent that he may deem expedient.^ 
Thei allotment of a share to her, where it takes place, 
does not imply separation : so far from it, that the text, 
declaring partition not to obtain between a wife and her 
lord,(*) has been in modem times construed as importing 
a denial of their^dis-union, as a thing altogether incom- 
petent, (f) And accordingly, whether she take her several 
«hare on the occasion, or a reserved portion out of the 
property retained, for that and other purposes, by her 
husband, the law supposes the conjugal intercourse to 
remain, after partition among sons. Her share, if as* 
signed to her, being in the nature of alimony, and dif- 
fering in point of title from her Stridhana, or what is em- 
phatically called the peculiar property of a woman, is re- 
sumeable, if necessary, by her hu&band. (^ Where there 



(1) Jim. Vah. ch. III. 31.— Mit. on Inh. ch. I. sect. ii. 8, 9. 
Id. sect. Tii. 1.— Post, ch, X. p. 231. 

Yajnyawalcya, 3 Pig. 11, et seq. Id. 19, et seq. 1 Dig. 231. 
Daya Grama SaQgraha,'ch< VI. 22 — 27. 

(2) Apastamba, 3 Dig. 26. 

Mit. on Inh. ch. I. sect, ii, 10, and sect. iii. 6. 

(3) 3 Dig. 30. 

(4) Apastamba, 3 Dig. 27. 

(5)3 Dig. 426, 427. 

(6) 3 Dig. 22— 27. Id. 72.427. • 
Jim."^ Vah. ch. II. $ 57. 
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aie itev^tind wives, they share eqti^Uy. Q) Wives of the 
paternal gtaw{father have the same claim with the 
fhtber's-O JDaughter^ take n6thiiig, as of right, dbiiiig^ 
tliei*.fethef'slife.O 



III. As to the mode of partitum, and the asdgnnnent 
of shares. It may be tnade openly ia the presetiice of 
arbitrators $ privately, by adjustmeat ;(^) and -a third, m^e* 
tfaod of ascertaining a separate title is, by easting of 
lots ;(f) upon which it may be remarked, that the above 
are precisely tlil^ out of the four, enumerated by our 
Littleton, as the modes of partition among sistets, (co- 
parceners,) at the English common law ; the fourth: being 
only a modification of the one by private^ agreement, — 
when, it haying been settled that the eldest shall 
make it, she chooses last, according to an established 



rule, Ctffus est divisio^ alterius est electio. Of what aa*- 
tiquity in the East is partition by lot, appears frctei iH 
having been the way, by which the land of Canaan "v^as to 
be divi4ed among the tribes, and people of Israel.(^) Pre- 



(1) Yajnjawalcya, S Dig, U. 18, et seq. 
Mit on Inh. ch. I. sect. ii. 8, 9. 

(«)Vyasa, SDig. 1«. Id.«4. 

(3) MiU op..Iiili. ch. L sect. vii. § t4. 
Nareda, 3 Dig. 48. Id. 52. 

(4) Sancha and lichita, $ Dig. 5Sd. And see Poflt« ch. VII. p. 

(5) 2 Dig. 505. 518. Jun. Vah. ch. I. § 8. note. 

(6) Numb. ch. XXVI. v. 54, 55. XXXIIt. 54; and Josh. ch. XVIII. 10. 
As a matter of curiosity, the following is, according to Littleton, the 
method in England of partition by ht. Partition being made, each sepa- 
rate part of the land is written on a little scroll, which is cover^ with 
wax in foim of a ball, so that the scroll cannot be seen; when all the balls 
are put into a hat, to be kept in the hands of an indifferent person ; after 
which, the eldest daughter draws first, and the rest according to their 
seniority. — AUnaU, p. 15. 
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vious however to partitioi^, debts , must be provided fof ,; 
by such means as may be agreed at the time; since,, 
taking place in the life of the father, it must be looked^ 
upon as an anticipated descent of his property ; and, aS' 
the property of one deceased may be pursued by his 
creditors, into whatsoever hands it €omeSj(*) it follows 
that the Sons, among whom it is divided, must, at all 
events, be liable, to the extent of . the shares assigned 
them; under the general responsibility of the -descend^ 
ant for the debt of his ancestor, subject to any ar- 
rangement for payment, to which the creditors have been' 
parties.(*) But, for a debt incurred by a disunited &- 
ther,. an after-bom son is exclusively liable, unless it 
was contracted, not on his own account alone, but for 
the benefit of the family, subsequently to re-union; in 
which case it is eventually a charge, as welt upon the 
re^united parceneris, as upon sons. bom after partition.(') 
Where there are outstanding de;bts, both of father and 
grandfather^ with assets of each, fhey may: be distri- 
buted ; analogous to the practice in our Court of Chan- 
cery, of marshalling the assets. (*) And here it may be 
observed, that the son, living with the father, is liable 
for a debt contracted by him, upon the latter becoming 
afflicted with an incurable disease, the same as though 
he were dead; making it, by consequence, reasonable 
that, in such case, there should be in the son a right 



(1) Note to 1 Dig. 266. 

(i) Jim. Vah. ch. I. $ 48. Daya Grama Sangraha, ch. VIII. 46. 

(a) Id. ch. V. 18, 19. 

(4) 3 Dig. 74. 
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t>f interference witk the family property. Q) With re- 
spect to'other charges upon the property, forming, with 
that of debt, the subject of a distinct chapter, (*) it 
need only be remarked here, that the father can retain 
for them; and that if, through degradation from caste, 
or otherwise, this should . not be competent, they will 
remain to be provided for by the sons, as among bro* 
thers ^^r th$ death of their father, out /of the coin-* 
mon stock. (') 

Partition being to be made, by the ancient law, 
whether it were by the father among his sons, or sub- 
sequently among brothers, the practice was, to begin 
with deductions of a tw<^ntieth to the eldest, a fortieth 
to the middlemost, and an eightieth to the youngest.(*) 
Difierent constructions occur, a:s to which was to be 
considered as the middlemost; one being, that it inr 
eluded all the intermediate ones, bietween the eldest and 
youngest ; (f) another, that it meant the next after the 
eldest, those bom subsequently being, according to this 
strange idea, all comprehended under the term, young- 
est.(^ Upon the former construction, a fortieth was given 
to each; unless they happened to be deficient in.virtue^ 
in which case, they had only a fortieth among them. (^) 



(1) Catyayana, 1-Dig. 277. 
Append. 211. — C. 

(2)Post, cluX.' 

(3) 

(4)M6iiUk ch. IX. 112. Mit. on Inh. ch. I. sect. iii. j S. 

(5) Menu, ch. IX. 113. 2 Dig. 550. 

(6) Szicrishna, note to Jim. Vih. ch. II. j 37. 
(7)^ Dig. 559. 
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The eldest had moreover a claim, not only to tte bdrt 
ehaittel, but, upon partitioii among brothers, to the best 
apartment of tibe house^ ike rest being distributable 
according to the pretensions of each.(^) But, to entitle 
bim to these privileges, extraordinary merit was re- 
quired to be Odmbined with primogeniture, otherwise 
some trifle only was to be given him, to distinguish him ^ 
cldest.(*) The rules concetnmg these deductlotis varying, 
their diversityis endeavoured to be reconciled by the 
supposition of relative, and superior good qualities — ^a cri- 
terion of title admitted to depend iTpon reasoning, too subtle 
to be allowed much influence ih the determination of civil 
rights. (^) Altogether obsolete as the pretension is, upon 
partition among brothers, and optional in any case on the 
part of the fkther in his lifetime, while he is restricted 
from acceding to it, where the property is hereditary, (f) 
the law upon it has become a matter of mere curiosity. 
Disregarding, therefore, all distinctions of the above kind, 
the general rule is, that it must be equal. It may, indeed, 
be so far partial, that (as in the instance of the prodigal 
son in the celebrated parable) any one son may, in exclu- 
sion of the rest, be its sole object, the property of the 
father with regard to the rest, and they also, remaining 



(l)«Dig. 558. 

(«) Menu, ch. IX. «14, 215. ,2 Dig. 551. 

(3) 2 Dig. 548—587. 3 Id. 182. Ante, p. 87. 

(4) Byioocbnnd Rai «. BueaooBMUiee ; Bieng. Rep. ante 1805. p. 29. 
Id. p. 64. 

Mit. on Inh. ch. I. sect. ii. $. 1. 6. Id. sect. iii. 4. 

2 Dig. 565. 574. 587. — Aditya Parana, 3. 

See general note, at the end of the translatio of Menu, p. 364. 
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te l>(fefore;(^) it beiog jcertaia tfaat^such one^ upoa what* 
«^r grouod lie separates, can jonly xeoekve his due a^sixe; 
the rale alluded to (wUish is alik^ binding aceording 
to the doctrine of every school) Isleing, tibat^ as to such 
parts x>f it as have been inherited by the father, whether 
real or personal, land or moveables, the division must be 
«rioay «,^; while, wia. respec. „ au. wWd. i, of 
his own acquisition, his sons co-<^perating, or not, it 
must be virtually so.(®) For, xvith regard to the latter, of 
which the .shares are more in the discretion of the father, 
he is not at liberty to make distinctions upon improper 
grounds; as for instance, on behalf of the issue ef a 
favourite wife, which was prohibited* ^y the Jewish, as it 
is by the Hindu law;(^) prefeirences, as well as exclufiions, 
requiring to be justified by circumstances, not being per* 
mitted to be indulged through caprice ;(^) — just as, 
among the Romans, it was not competent to the parent 
to disinherit his child totally, without assigning sufficient 
reason for an act ao contrary to nature : whereas, on the 
distribution of that which is ancestral, the Hindu father 
has no discretion at aU.(^) And here it may, be remem* 
bered, that, whatever may have been acquired by him, 

(1) Daya Crama Sangrahs^, ch. VII. 13. Appe»4. p. ?t7. — G. 
The same to ch. X. p. And to ch. XII. p. 

(2) Menu, ch. IX. 215. 

Jim. Vah. ch. II. 20. 50. 76. 86i note. 

Daya Crama Sangraha, ch. VI. 19, 20. 

Bhowannychum B. v. Heirs of Ramkaunt B; ; Beng. Hep. 1816. p. 562. 

2 Dig. 544. 

(3) Deut. ch. XXI. v. 16, 17. 2 Dig. 540. 3 Id. 2. ^ 
Daya Crama Sangraha, ch. VI. 11 — 15. 

(4) Jim* Vah. ch. II. 74. 83, et seq. Mit. on Inh^ ch. I. sectrii. 14. 
Catyayana, 2 Dig. 540. 3 Id. 2. 

(5) Jim. Vah. ch. II. 50. 
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using the patrimony for the purpose, is construed as fornix 
ing a part • of wKat has descended ; while, 6fthatwhidip 
is properly anicestrial, any portions that, hating been losi 
during the time of the ancestor, have been since reco^ 
vered by his successor, without t^e use of the patrimony, 
are looked upon as acquired ; and su^h augmentations 
are liable to be classed and treated accordingly on a paf * 
tition.(^) So fixed are these principles, as applicable to 
the different sorts of property, that, if violated, and the 
departure from them not acquiesced in at the time, the 
proceeding may be disputed; the sons' joint ownership 
with the father being said to consist in the power of 
claiming partition, {L e. as it must be understood, where it 
is by law claimable,) and in that of resisting an unequal 
one; (*) ' Where a share is not desired by a son, it may 
be effectually waved by his acceptance of a trifle in satis-^ 
faction, upon the principle of quisque potest renunciare 
juri pro se introducto; his heirs being bound by his con- 
sent. (^) But, without renunciation, it may be still 
claimed. (*) Nor , is it necessary, where the partition is 
general, that it should attach ' upon the whole of the 
property; a part only may be distributed, keeping ^^ 
remains for fixture division, or to descend in a course of 
inheritance. (^ With regard to the indivisibility of par- 



(1) Ante, ch. L p. 16. 

(9) Mit. on Inh. cli. I. sect. 11. 14. 3 Dig. 4S. 45. 49. 67, 
Append, p. 225. — C. 

(3) Menu, ch. IX. 207. Mit. on Inh. ch. t. sect. ii. $ 11, IS. 
Yajnyawalf^a, 3 Dig. 6$. 

(4) 3 Dig. 68. 
(6) 2 Dig, 53r. 
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tieular things^ and the divisibility of others, but in a sp&« 
ciaL way, the distinctions and differences involve a detail, 
mrhich, as it would be tedious to repeat, so will it be best 
reserved for the chapter upon partition among co-heirs yQ^ 
where . questions : of the kind are more likely to arise, 
than upon partition by the father, which, in the nature 
of the thing, can, comparatively speaking, so rarely occur; 
it being moreover declared, that the precepts concerning ' 
partition among brothers are to be observed as between a 
&&« and hi, som, d«e attention being paid to ciroum- 
stances, and in the absence of express texts of law.(*) 
- The shares of the sons being thus ordained to be,^ in 
general, equal, the father has a right to two for. himself 
out of the ancestral property, the law, as to what he may 
otherwise have acquired, having left him free to part 
with as much, or as little of it in his life, as he pleases ; 
retaining for himself, and the rest of his family, not re* 
ceiving shares, whatever he may think proper ;(^) with 
liberty, in case of indigence, to resume, what he may 
have so divided ;(*) as the Roman law- (observes a learned 
writer) indulged to every one who laid himself under a 
gratuitous obligation, the benefit of a competence, (benefi- 
cium competentiay) by which he might retain for himself 
so much as would be necessary for his subsistence, if, pre- 
vious to the fulfilment of the obligation, he happened to 
be reduced to want. 



(1) Post, ch. VIIL p. 184. 

(2) 2 Dig. 125. 

(3) Jim. Vah. ch. II. § 35i and note. Id. 47. 55. 75. et seq. 

Harita, 2 Dig, 586. S Id. 32. 34, et ieq. Append, p. 229 — C. 

(4) 3 Dig. 67, 
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Jagannatha, citing the Pracasa's exposition of a text of 
Menu^ isays^* ^^ Should any one of undivided brothens, 
^^ through la^ess or knavery, make no exertion for gain, 
^^' not striving to improve the existing stock, and acquire 
^Vfikrther wealdi, by agriculture, or the like, he maybe 
^^ ddaarred from his share of that which htts been added 
^^ by the rest of the brethren ; subject to a trifle being 
^^ gi^en him for hia maintenance ; and without prejiidice 
** to his claims f« a share of the original stodc;" — ^a 
reausonaUe provision surely ^ against z, drone! But thfe 
Southern/ Pundits deny this; they insist, that to the ri^t 
of sharing there is no such exertion ; but that all parti- 
cipate equally, including such as may have done nothing 
toward' improving, the common stock ; not admitting tiie 
power of driving 

, Ignavum fucos pecm a prasepibus. 

And, for this, referring to the Mitacshara, they think the 
text of Menu {already cited) to be declaratory of the only 
case, in which a parcener may be excluded from his 
share, ^namely, witb his consent,0 



(1) Mitf on Inh. ch. I. sect iv« 31. MenUi ch. IX. 207. 



127 



CHAP. VI. 



ON SLAVERY. 

WhereVee, ia Hindu law^ land is spoken ofj siaws, if 
Bot mentioned with it, are understood to be included, bet- 
ing regarded by it as real property; of course descendi* 
We, and otherwise transferable, and consequently con-^ 
nected with the two subjects of Inheritance and Gon^ 
tract, that have been specially committed to the King^s 
Courts in India, by the Royal Charters;' and entering 
as they do, into the composition of a Hindu family, this 
would appear to be as proper a place as any few consider^ 
ing the subject ; which it is proposed to do by examining. 
First, the origin of slavary among the Hindus ; Secondly, 
how far it is defeasible ; Thirdly, the dominion of the 
master, or owner, while it continues, over the property and 
person of his slave. 

1. To begin with its origin. It belongs not to this 
work to reprobate, as it deserves, the existence of slavery, 
by' exposing and expatiating upon its horrors, necessary, 
or natural ; the topic having been rendered trite, through 
the exertions of those, who have, in our own country 
and day, by their heaven-directed eloquence, effected 
so much toward the extinction of the iniquitous traffic^ 
and (it is to be hoped ^iS^proftrty in them. And were 
the. task to be here attenq[>ted, it were vain with reference 
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to India, unless the legislature could, with pirudetlce, ts 
well as propriety, interpose, to do away entirely, within 
the limits of its sovereignty, so great an abuse. Down to 
1816, no case had arisen at Madras, to try the question 
on the principles of the English law ; which, to a certain 
degree, prevails, eve;^ among the natives, at the seva:al 
Presidencies. But it is to be remembered that, even there, 
by the charters alluded to, where the interest is entirely 
native, matters of contract and inheritance^ covering 
a large field in the contemplation of Hindu slavery, are 
to be determined according to their own, not according 
to the English law. And, though there exist in India 
sources of slavery, other than the two alluded to, it is to 
be farther recollected, that the British statutes, - upon 
which these charters are founded, preserve to the natives, 
not without some anxiety, " the rights and authorities of. 
y fathers, and masters of families ;" — of which latter, do- . 
mestic slaves are undoubtedly members. This is sup- 
posing the question to have reference to the Presidencies 
alone; jurisdictions extremely limited, compared with the 
vast interior dependant upon them, left to the government 
of native law,* unaffected by tl^ose statutes and charters. 
And though also, what was said so long ago as the time of 
our Elizabeth, is, in a legal sense, happily true, ^^ that the 
" air of England is too pure for a slave to breathe in," it is 
!iot so, in a political sense, with that of India; the latter having 
been in all time, and essentially, a despotic country. Accord^- 
ingly, that slavery obtains in it was, with all his dislike of 
the thing, and, however reluctantly, admitted by Sir William 
Jones, in one of his beautiful charges to the Grand Jury of 
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iCalaitta, (already alluded to,)Q commentiogQn the' cose of 
the death, of a slave girl, beaten by her master ;. in his dis- 
course upon which, . it is perhaps to be wished, that an 
exalted zeal for the rights and happiness of his species, 
may not have led him to present too favourable a view 
of the condition, as it exists among the Hindus, in point 
of law ;rr-too high wrought a picture of it, in point of 
misery, ; as represented by him,' with reference to that 
town in practice. As contrasted with Sir William Jones's, 
the sfoUowii^ succinct . description, by Mr. Colebrooke, 
specifies, with accuracy, its. origin, at the: same time that 
it establishes its existence. . ^* Slavery; (says that learned 
" jurist(^) ) is. fully recognized in the Hindu law ; and. the 
" various, modes by which a person, becomes a slaye, are 
" enumerated in passages which will be found quoted in 
," Jagannatha's Digest, (^) comprehending, capture in war, 
^^ voluntary submission to it for divers causes ; involun^ 
*J tary, 'ats in. payment of debt, or by way of punishment ; 
*/ birth, or ofispring; of ;a female slave ; . and gift, sale^ or 
*^ other transfer by a former owner." ; The authorities .. al- 
luded- to for the several sorts, according to their origin, 
are Menu^and Nareda,' of .whom thfe former /enumetat^s 
seven, the latter fif]keen;fthe latter en;umerati6n,' ho^^ev^r 
extended, with, reference principally to the occasions- of 
. emancipation, being considered to be in - eflfect, included 
in the former. (*) Referring to: the latter, as being the 



(1) Delivered June 10, 1785. See his Works. , 

{^) Append, p. 530. . , 

' (3) 2 Dig. ^24. 228. Daya Grama Sangraha, ch. XII. sect i: 3, et seq. 
. (4) 2 Dig. 230. 

K 
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most detailed, six out of the fifteen are by transfer, or 
derivative, which suppose pre-existing titles. Such are, 
the slave born of a female one in the house of. her 
master, which supppses the slavery of the mother; the 
slave bought, received in donation, inherited, pledged 
by his owner, or won from another at play. Admittii^ 
slaves to be property, as much as cattle, (^) (a necessary 
concession, constituting the great objection to theexisfc^ 
ence of slavery,) ^bsi. partus seqtiitur ventrem, Q and that 
th^y descend, and may be transferred, (whatever may be 
thought of the unfeeling levity of. making them a stake 
at play,) cannot be denied. Such^ in general, is their 
state in our Western colonies, secured to purchaseraand 
proprietors, by British acts of parliament; a oondition of 
things, which, in the progress £>£ events, seems likely to 
cure itself; extreme evil, by means however deplorable, 
often generating its own remedy* The question remains, 
,as to the original title, how this is created? — ^According 
to Justinjian, by two means only; viz. jure gentium^ by 
<».plivity in war, and, jure civik, by contract ; — ^titles 
that have been satisfactori^ shewn to be untenable upon 
principle; Q but this to little purpose, where the in- 
quiry is,, as to a fact of positive law. With i^ard to 
slavery, as arising from captivity in War, deep-rooted in 
the practice of ancient nations, the texts of Menu and 

Nareda concurring, the Hindu Digest records the speech 

/ 

(1) Yajnyawalcya, 1 Dig. 113. Sulapani, Id. 114. 
Catyayana, Id. 151. 

(2) Datt. Mud. ch. IV. 75, et seq. 

(3) Blackst. Comm. to], i. p. 4S3, ll^th edit. 
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of one barbarian king to another, who had been re- 
cently vanquished by him, exemplifying^^ in u ETtriking 
B»nner^ the commutation of death for servitude. '^ Fool« 
'S(aayi8 the conq\ier!(^ to his oaptive)> if thou desirest 
^^ life,: hear froi^ me the conditions: thou must declare 
^^ before a select assembly, and in the presence of the 
1!^ multitude, ' I. am thy slave*' On these terms I will 
^ grat^ ithee Jife/'C) If* under the Romans law, the title 
was onily where one sold himself to another, according 
to the Hindu law, he who sells may give ; nor is the sal(^ 
or gift ta be necessarily the act of him who is the object 
of . the> transfer,, a^ right of transfer following the right ^of 
pBopeny.(^) Gift, aaid contract^ thet^ore, by others as 
well as by the individual, are establifidied titles, in daily 
use, particularly during famine, to which India is subject; 
Bssi . of slaves so transferred, persons, varying wilh the 
se96, are appointed for the examinsUion, (f) In the Appen^ 
dix,. judicial instances are given of the practice at Broach, 
near Bombay .(:*)— It had the sanction of Sir William 
Jones in his own peison, as be tells his audience in his 
charge at Calcutta; where, according to the same autfao* 
ril^, the sale of slaves was, in his time, as extensive and 
notork>us, as that of any other commodity. And, though 
that eminent person professed to look upon those, which 
he possessed, in the same light with oth^r servants ^ adding, 
diat, whenever thejr should bie old enough to comprehend 
the difference of the terms, he should certainly tell them 

(1)2 Dig. 2^. Menu, ch. VII. 91. 

(2) Append, p. ftSS. 

(3) Yajnyawalcya, 2 Dig. 310. Nareda, Id. 315. 

(4) Append, p. 235 to 237. 

K 2 
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V 

so, whereby he vindicated, the humanity of his amiable 
character; the point is, whether, upon a return to a 
Jtiabeas CorpuSy stating either a purchase or a gift, ac- 
cording to the usage of the country, ^ and consonantly 
with the authority of Menu and.Nareda, he would < have 
taken >upon himself, tolhave released. — -Where the slavery 
is for a limited time, as in pledge for the payment of a 
debt, or in consideration of maintenance, (being . two 
of the instances enumerated '. by Nareda,) the stipulation, 
creating it,, is rather in the nature .of. a contract for 
service, as contradistin^ished from slavery ; which may 
be so just, that . those bound by it seem, to be impro- 
perly called slaves; 0. the only^ badge of their slavery 
being, the obligation tbey may., be under, of performing 
servile work. That children are frequently .stolen for the 
purpose ^f being sold, other/than in the times, of .distress, 
may readily be believed. . Of this . desciiptibn^ was stated 
to have been a large proportion of the boat loads, referred 
to by Sir WilUam Jones, as comirig.continually down: the 
Cxaugies, lor sale at Calcutta ; but that titles, so originat-. 
ing, could not stand : for an in3ta[nt exposure in a court 
of justitce, need scarcely ibciadded; abhorrent as. the. Hindu 
law is, (equally with any. other, whatever,) of force, and 
fraud, (^) To this place is , referable Ike instance already 
alluded to under another head,('); of adop|;ion byjE?wr- 
cbase^ .where, adoption failing, wJbtelher from defect .of the 






(1) Nareda, 2 Dig. 222. ^ d) 

(2) Nareda, 2 Dig. 239. Menu, ck. VIH. 163. 100. ,. . :. , > 
Append, p. 233. 235.— C. 

(3) Ante, ch. III. p. 90. Append, to same, p« .:|11.. ' 
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'prescribed ceremonies,'.' or other cause; a condition, not in 
contemplation of the parties, ren^ues. The child selected, 
notbeing able to return to his own family, his connexion 
with which is extinguished, and equally incapable of be- 
longing, in the intended capacity of a son, 'to the one to 
which he has been so transferred, supposing the adoption 
ni^t to be legal, he is said to become the slave of the 
adopter. Q Such is the. reasoning; and, admitting the 
ponclusion,- which, however, is disputed, (*) the rank of 
children, so becoming slaves, through failure in the re- 
quisites, of adoption, r has been assigned in the most 
favourable class, that of slaves maintained in consideration 
of service, who are entitled to their immediate release, on 
rielinquishing the maintenance, (f) This is an instance in 
which slavery,' if it legally ensues, may be said to result; 
but the sanie consec^uence does not follow, where the 
failure proceeds from the birth of' a son, to the adopt- 
ing father, subsequent to the adoption, as has already ap- 
peared.(*) Another special one is, where a man cohabits 
with, and much more where he marries the slave girl 
of another, whereby he becomes the slave of her owner ; 
or, ia the language of the law, " a slave for the sake 
^* of his bride."(0 ' The converse of which holds; since, if 
a free woman marry a slave, she becomes the -property 
of her-lhusband's master. But the female slave of one, 

(1) 3 Dig. 148, et seq. 226, 227. 251. 

Datt M im. sect. !▼. 22. S6, 39> 40. 46. Append, p. 230.— C. 

(2) Mit. on Inh. note' to cK: I. sect. zi. 13. 

Mr. Sutherland's Synopsis, p. 217, and note zi. to Id. p. 225. 

(3) Append, p. 232. — C. Qu. tamen ; et vid. 2 Dig. 231. 

(4) Ante, p. 86. 

(5) Nareda, 2 Dig. 225. Vrihaspati, Id. 228. 
Gatitayana, Id. 254. 
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marrying the male slave of another^ lemaim the dave^if 
her owner, — ^marriage net altering the pioperty in her, 
unless consented to by her master; in which case it ope- 
rates as a tmnsfer of her, as slave, to her husband's 
master.Q Slavery for this cause is considered as rang* 
mg under the head oig\ft^ the party, in either case, ac- 
quiescing in ihe consequence. (») It has been seen, in 
die preceding chapter, (') that, upon a man's becoo^ng 
a religious devotee, thus abdioatiBg seoidar eoneeftie, 
property is divisible among his sons, by a soft of -M^ 
inheritance, as though he were dead ;^ wfc^h^ \lf^ 
iSf in effect, in law. Upon the assumption of suok an 
order, respect may be entertained ibr liie act/ ipriiere^t is 
seen to be sincere For aposku^ fiomit, liie HinduMfaar 
makes no allowance; it operates as an e»dnsicai fiom 
inheritance, (^) and, with reference ta two of thesiqieliiKr 
classes, viz. the Cshatiya, and Vaisya^ as a cause o£ sev* 
vitude, — apostates, in either of these two classes^ be* 
coming, by their apostacy, slaves to any master, as may 
happen by agreement; and eventually to the king, >^ 
some atonement for their offence ; (^ with this^ peoali- 
aritjT, that *they may be slaves in tike inverse order df the 
classes, flj^^t is, to masters of a class inferior to thdr own; 
contraiy to the general rule, which is against such a de- 
gradation in slaveiy, as it has been seen to be in mar- 



(1) Catyayaaa, with the Commentary, f Dig« to2. 

Daja Cnima Sangiaha, ch. XII. 7, et seq. 
(S) 2 Dig. 250. 
(5) Ante, ch. V. p* 114. 
(4)Pot^ch. IX.i>.tt5. 
(5) Jfareda, 2 Dig. 224. Catyayana, Id. 227. 229. 
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iriage.Q Hence it appears, that slavery is not confined 
to the class of the Sudra. (^) The Brahmin, that highly 
privileged order, is indeed exempt from it; who there* 
fore^ if he apostatize, is to be banished ;(') being (says 
Dacsha) &st caused by the King to be lacerated by 
the feet of dogs.i^) Were a Brahmin even willingly to 
faeqcn^ a slave, though, with regard to the individual, 
volenti non fit iryurtay yet, upon general principles, it 
would b6 the duty of the state, feeling the indignity, to 
interpose to prevent him.(0 But neither can he be re- 
gularly employed in the performance of servile acts, or 
impure work, incompatible with the dignity of his order ;(^ 
which, however, it seems, is not compromised by sweeping 
M, temple, or accepting alms; and, with reference to which, 
he is even exhorted ^^ to make no provision for the mor- 
^* row/'O The remaining cause of slavery to be noticed, 
ifi^that of the non-payment of a fine, for which (according 
to Ihe commentary of Menu(®)) the party is liable to loss 
of liberty, till it be acquitted, upon the common principle 
iof qui non luit in crumend^ Itmt in corpore; though ex- 
tended in its operation, beyond what we are accustomed 
to. Here again the Brahmin has his privil^e ; the oth^ 
orders, when unable to pay a fine, being doomed to dis- 



(1) Naveda, 3 Dig. 355. Caiyayana, lib 354. Ante, ch. III. p. 38. 
(3) Append, p. 232.— C. 

(3) Catyayana, 2 Dig. 227. 

(4) 2 Dig. 227. 

(5) 2 Dig. 255. 

(6) Menu, ch. IV. 15. Ch. VIII. 102. 

(7) Menu, ch. IV. 3, et seq. Catyayana, 2 Dig* 255. 
Vishnu, 2 Dig. 257. See as to this order howerer. Post, p« 308. 

(8) Menu, ch. VIII. 415. 2 Dig. 229. 
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charge it by their labour; but " a priest (says Menu) 
" shall discharge it by little and little.''(0 Of the.varions 
causes of slavery among the Hindus, thus enumerated, 
originating in captivity,* in gift, in contract, or in punish- 
ment, the one considered to be the vilest,.is where one selts 
Ai;w5^^,(2). the. sole. ground, (captivity excepted,) accord- 
ing ta the civiMaw;' but the, Hindu law makes. a reserve, 
where such sale is for a religious purpose ; qf whiiSh an 
instance is recorded oi. Herischandray a celebrated, mo- 
narch, who, having, already divested himsdf of his entire 
property, in favour of the. holy s^ge Visvamitray became 
the slave of a Chandala, (one: of the very lowest tribes,) 
for the payment: of a sacrificial fee.(') 
. 2, Of the slave born, of those acquired by purchase, by 
gift, or by inheritance, the. servitude is permanent and he- 
reditary, releasable by death only, not being by. the act 
of the slave; for, where it is, the suicide, according to 
the religious notions of the natives, remaius the .slave of 
the same master. in another birth ;(*) a fancy, that may 
serve. to illustrate his hopeless condition in this life, from 
which, as it appears, he can by no means of his own escape. 
To this however there is an exception, where the life of 
the master, being in imminent peril, is saved ;by his slave, 
but, with this qualification, that, to render such service a 
title to release, the exertioji for the purpose must have 
been at the risk of the slave's own ; for otherwise,' it 



(1) Menu, eh. IX. 229. 2 Dig. 229. 1 Id. S49. 

(2) Narcda, 2 Dig. 231. 
(3)2j>ig.232., 

(4) 2 Dig. 232. Post p.. 2t5. 
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HfSOttldjbe .butin;coursey'illmt>he' should do jevery.^ thing in 
his. power,, jta save his :.master!s,j being- in c danger. (*) 
iA^athe?. .exception is,)wJi€re.the owner, cohabiting^^witH 
hi3 .slave, girl, she: bear: him .a son^ he not • having - at the 
tim^ any Qth^r,legitimate;or adopted; in which cdse,> she 
.and her issue ai^e enfranchised :(*)^— and a* humane prow 
sion denies tojhim, except in distress, the right fo dispote of 
his female slave to another, she resisting the sale ; -uinless 
she havie. forfeited the benefit of it Jby her viciousness^ ('.) It 
jis to be observed) however, that, of these propositions the 
Southern : Pandits, who have, been consulted upon them, 
have no. other authorities to refer to in their support, than 
.those.fumished by Jagannatha, which are principally iappli* 
.Cjable:to the Bengal provinces ; and^independant of them, it 
may be a question, whether; in the ^case of purchase, gift, 
orinheritanceythepennanency of the slavery 8o created, 
may not depend on- the original condition of die particular 
slave, as having been one beyond redemption,' or not :>so as 
to resolve itself into the proposition, that the slave by birth 
is the only irredeemable one. Of the rest, the slavery 
is, by various means, defeasable, independant'of the will 
of the owner ; the ' captive* taken - in war,- the slave won 
at play, and thebne^e^-giveh, being redeemable, on 
finding a substitute,(*) With regard to the slave for 
a stipulated time, he ceases to be so, on the term of his 
servitude expiring ;(*) and he, whom love has enchained 

(1) Nareda, 2 Dig. 241. Yajnyawalcya, Id, 246. Append, p. 

(2) Catyayana, 2 Dig. 247. Vid. tarn. Datt. Mim. sept, iv, 75, et seq. 

(3) Catyayana, 2 Dig. 258» 259. 

(4) Nareda, 2 Dig. 246. Daya. Grama Sangr^» ch, ^\h MCt ii. 

(5) Kareda, 2 Dig. 245. : Id. p. 239. 
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kit^^dotel)le^<mptiy%^ beeomtis free again by disdobtiimi* 
jllg ihisHcommero^ imd wldidrawmg firem the object of 
ki*>paflaicUv(0 Fori^ wrniainkig oi)iea» whose bouds aire 
BOt ^penniocielit; they may recover &€&r ^ fipeedom by pay^- 
fiiisix% where dieir s^rvitode is for h d^bt^ or tine ; by 
compensalioii/ where it'^fa^ b€«li for maiiiteBLaiide^(^ For, 
Ihough tlie gaiBS of a slave, while he continuciB so, vest id 
his ewa^ ; j^ if he be incapable by other means of pro- 
perty applicable io-bis redemption^ he may at all events 
be ledeiemed 1^ the aid of friends^Q The slave pledged 
for > debt remcdns the property of his ordinal owner, le^ 
deemable tall the titne for payment ibe passed, when the 
property is altered, veltfaig^ in the mortgagee, in the nature 
of aslave bought; and, as-sueh^ irredeemable, if the tide 
pfledged was an absolute one.(^) While the servitude eon^- 
tittues^' a slave quitting his owner mi^ be reclaimed ;(^ 
apdrfi text of Menu, c^ifined indeed' to the Sudca, is com 
sidered as warranting the position^ that a skve, emanci^ 
pated l^ his master, received by another^ and emancipated 
by him, may be re*-seized by his- former owH^ ; but this 
Wbuld.ibe >contcary to princq^le; and the fairer H^onstruc^ 
tion of it iS' the obvious oney that his emancipation leaves 
him still a Sudra, liable of course to all the duties of 
his clas^, being essentially servile.(^ The form of ma- 
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(i) Nareda, 2 Dig. 247. 

(f ) Yajnyawalcya, 2 Dig. 245. Nareda, 2 Dig. 243. 245. 
Append, p. 234 to 237.— C. 

(3) Catyayana, 2 Dig. 252. Colebr. on Obligations, p. 232. 

(4) Nareda, 2 Dig. 245. Append, p. 235.— C. 

(5) Nareda, 2 Dig. 257. Append, p. 238.— C. 

(6) Menu, VIII. 413, 414. 2 Dig. 232. 238. 
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ttunmsbn 18, by tiie masrter'tokiaig apot ofVater ficom Iub 
aholiMer, and breakingt it ifvith apjtropriate ixreaiomtt; 
upon which the slai^e beoemes free.Q '^ ^^'» < 

3. As to the dominion of the master^ first, over the j^tto- 
perty of the slave; it is ceftain that, the latter can acquire 
only for the benefit of his master ; possessing his person, 
he possesses every thing that can relate to it ; nor can 
the slave have any property, that he can call his own, but 
by his master s consent^ Secondly, with regard to his 
person ; that the owner has the same power of correcting 
his slave, that belongs to a master over his sery^t, is im- 
plied, for he is one of the most abject kind ; and a 
runaway slave is reclaimable.Q But, if a slave pledged 
refuse to work, complaint should be made to his owner, 
who must assign the pledgee another ; such slave, while 
in the possession of the latter, not being liable to be 
beaten by him.(*) That the master has power over his 
slave's life, no where appears ; and here, construing " ser- 
" vant," in the text cited from Menu, to comprehend 
slave^ that great legislator and Sir William Jones are 
agreed that, in the exercise of such power over him, as 
by law he has, it is at his peril, if it be immoderate, ac- 
cording to the consequences that may ensue.(*) But, 
with the exception stated, it is competent to him to com- 



(1) Nareda, 2 Dig. 248. 

(4) Menu, VIII. 41(5, 417. Nareda, 2 Dig. 2S7. 249. 
1 Dig. 16. Catyayana, 2 Id. 252. 

(3) Nareda, 2 Dig. 237. Append, p. 316. 

(4) Catyayana, 1 Dig. 153, and Comment. 

(5) Menu, 2 Dig. 209. Sir W. Jones's Charge, June 10, I7a5. 
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'pel< him hy force, * not being . elcessive, to do ' whateyer 
rvrdrk heorders^hinx-to perform ; in which< consists mainly 
the difference between a slave and a.servant.(^) 

• • / 
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ON INHERITANCE. 



Having, in. the pirecedmg chapters, discussed, at a length 
sufficiently proportioned, (it is hoped) to their importance/ 
a variety, of subjects, all, in the primary view, of them, dis- 
tinct from those oi. Inheritance ^d Contract^ it becomes 
time, now to enter upon the former of these two ; - in doing 
which, it:, is. to be remembered - that the Hindus are a 
patri^urchal people, :many &milies often jiving together as 
one;::connected in blood, and united^ in interests; with 
various [relative dq)endaiits, to be provided for out of' the' 
aggregate : fOnd ; but . subject always to separation, by 
common consent, -or at the instanceof any one, or- more, 
wishing to be disjoined, ^in ;his or^ theii: concerns; and 
subject also to the exclusion of. any one or. more, from 
participation in the inh^ri^ance,'ibr causes, to be hereafter 
enumerated. ' '. 

Such union of interests, among' families living together; 
and . carrying on their r transactions ' in common, consti- 
tutes eopari^naryyXo which' survivorshq) attaches, differing 
in this^particular respect from coparcenary with us, and 
resembling rather jointenancy ; so that, on the death of a 
Hindu parcener, the successipn to his rights, with exception 
of property separately acquired by him, vests in the other 
.remaining members,. — his sons,, if ^he lea^e any, represent- 
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ing him as to his undivided rights, while the females of 
his family continue to depend on the aggregate fund, and 
under the general protection^ till a partition takes place, 
which may never happen. But, according to the law, as 
it prevails in Bengal, where an undivided coparcener dies, 
leaving a childless widow ; his share does not vest in the 
surviving parceners, but descends to his widow, as his 
heir ;(^) whereas, the Mitacshara restricts her right of in-^ 
hating to the case of her husband so c^rixi]g separated ; 
allowing her, wheve W dn» unditidedy u .muntenanee 
oi)ly«C) I^ ev^ry, oilier case,, univeiesaDyy surrimrship 
ta^ pi^ce, the. remainingi coparceners contisiiiing to ad- 
miAiste^ and enjoy the undivided prapecfy; the same as^ if 
up 4^ath.^d.l)appe9@d among tfa£QL;.aiid eontiimii^ tq 
do .fi0| jifhile ih^y r^mma thus ihcoi^omted^. So that the 
dpctripe of iiih$ritaDtce> to.be pessiacuoasly eoinprehended, 
n^ust be i|lve8j^gated JGbif^ with^ Ttifemnce; to the d^ath of 
q^,. iu>t having been».»t the tloie of xt,«a member .of an 
undivided. f9»ily, but sole prop^or, aS' ikt head of his 
Qifmi qf what he waa in his lifetime possessed, in sem'aU 
ijf; which wUl fsirm the suljyeot of the present, or Vlltb 
chapter ; to be followed, in the Vlllth, with the details 
of the la Wy where i the. decease^ dies a wpansmer. To 
these will be added,, in the IXth said Xth, the ckargesy to 
which, the uihcaritajftce^ is . liable : and the causes tiiat 
may McMkSwm it;r-raienring, &r the Xlth, succession 



(l)Jim. Vtdi. eb. XL wtcX* i. 7. 14. 46. and iiotes. 
B«ng. Rep. ante 1805. p* 30. 48. r>3. 91. 

(9) Mit. on Inh. cli. II. sect. i. 20, note. Id. 31 , note 
Betg. Rep. m$M, 180ft. p. 16.f ft 66. 
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tp^ a ividow, with other matters connected with the state 
of widau>ho6d. These five chapters may be considered 
as exhibiting, in. its iullest extent, Ihoiagh by. way of dut^ 
Une only, the Hindn kw.of /nAeritonce. > To th^se. will be 
sjuib^ined, ioit the reasons^ to . be > assigned, a^ chapter (the 
Xllth^on the T^taanen^a/^^v jmrer; notwithstanding the 
averment, in a farmer part of thia woijt, that a WUl is a 
mode of diaposii^ of property^ unknown -to the Hindi! 
)aw«(4) After which, it will r^nain only ^ to discusa in a 
concluding chapter, (the^ Xlllth,) the law c^ Contracts; 
the second of the two great sut^ts, reserved by the Royal 
(Charters to be. adjudged by their own Ifiw, in aUcases 4>f 
die Mnd^ arising in the King's Courts, between native and 
native.. . 



,> To. begin with the subject of the present chapt^« 
So intimate by the Hindu law is the connexion be* 
tweeh the two subjects of partition in the life of the 
&ther, and inheritance upon his death, that they may 
be said almost ;t9 blend; since, not only upon his de* 
mise, but upon his^ renunciation of worldly concerns, with 
a view to ihe ending his days in devotion,(^ or, after such 
an absence frofipi^his family as may jui^fylhe ihfarence 
that, if not in fact deod^') he has abdicated his temporal 
nghts, the latter, ,in efi^t, by ^tieipation, as it were, 
attaches; as it does on his degradation for crim^e, un- 
expiated;(^)<*r-jthe material di£ference between thfm, as 

(1) Ante, p. 17. . 

(2) Ante, p. 114. 

(3) Ante, p. 117. 

(4) Ante, p. lis. 
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conc^xns tlie objeets, being, that, on partition tiksof^ 
place^: the fether has a ;discretioQ with regard-to^ pio-^ 
periy acquired by him, /in contradistinction , to : what had 
descended, to . divide it . among his sons in^ such ahares as 
they may respectively merit, or as' circumstances may 
dictate, exercising it always j not arbitrarily, or. caprici- 
ously; whereas,, whatever be the nature of that of -which 
he dies r possessed, he. has, .according to the doctrine^ of 
the Mitacshara, no power to regulate . the succession^ 
which: the law, upon his death, vests equally in all. In 
the Series of jx Hindu's heirs, the first, , then, i^ hia male 
issue, legitimately born ; or, in its default, its substitute, 
and equivalent, k \e,^^y adopted s^m.; what constitiites 
for this purpose one legally bom, or legally adopted, 
having already been shewn, under the respective heads 
of Marriage Q and Adoption. (^) . By the ancient olaii^, 
indeed, legitimacy, as, welljwith reference to. birth, as 
to fiUation, had comparatively a vety wide . meaning. To 
what extent, in, a stricter, or looser sense, it. included 
sons ^iUibstitutedj may be ^seen in the Appendix to a fom^r 
chapter; (*) and, with, regard to isst4ey it .comprehended 
that, of marriages, (not now in use,) in. the direct, order 
of the tribes, as well as, of women espoused in any of 
the disapproved forms , of marriage ; such . mixed : and ir- 
regular progeny, though inferior i^ I pretensions to . the 
AmapUy or legitimate, son of ta woman. of the same clsisa 
^tb,her. hmsbaad,^ married in one of the approved fohps, 



(l)Ch. II. p.34. 

(8) Cb. III. p. 61. 

(3) Append, to ch. III. p. 163. 
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bciihg SO far legally born, as to be entitled * to succeed, 
in /preference. to a, subsidiary son, of whatever descrip- 
tion. Q) But all such marriages having been long since 
forbidden,(*) (howsoever they may in spme parts of India 
still, occur,) and, as between .issue of the body, and an 
adopted son, the law, as ; it respects inheritance, malting 
no difference, except that the latter, being provided as . a 
substitute, takes the entire estate only in defshilt pf tile 
former^ the subject will, be treated with reference to the 
former only, namely, tp issue legally begotten ; the appli- 
caticm holding good in general to both alike. ' The coUec*? 
tive term issue comprelfending not only as many sons s^ 
a man may chaiice to leave behind him, but sons' sons 
also, and the sons of the latter, or great grandso.ns,(') it 
:may be. here remarked, that though, in former times,' the 
eldest had his ; privilege, the whole, have, by the Hindu 
law, ever constituted but one heir ; like heirs in gavelkind^ 
:0)r, the descent to females in default of heifs male, with us; 
— aijd that the, doctrine of representation obtaining in it, 
if thq spn have died intjie lifetime of his father, leaving 
a son, Bfid that son also die, leaving one, and th^ thje 
great grandfather die, the great, grandsoii succeeds, &s his 
rgriandfather'wpuld, have done, had he survived; 'arid, ac^ 
.cording to ;the Vaija§anti,(iaL coinriie'ntary' oh VishiiU,) the 
/right of representation, in all rthese eases, vests likei^ise in 
the widow :(*) but, according to other authorities, her 

(1) Note to Mit. on Inh. ch. I. sect. xi. $ 2^ and Id. $ 40 
(2)3Dig.485. 

(3) Menu, ich. IX. 137. Datt. Mim. sect. i. 13. 
Yajnyawalcya, 3 Dig. 63. 

(4) Append, p. 243. 
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ckim,vihsuch case,isto mdntenattcd <tnly, tobe supplied 
her by her fath€ir-in-lawj and, oh his death, by his heir-O) 
— Btit hie#e; for a reason that will bfe preseady glven,(*) 
the right of lineal represeiifetibh ^tbpfe, tailesfe ther^ have 
beeni an absence ih a distant eotintiy, in v^hich cafee it ex- 
tettids beyond the fduith, as far 8» the sev^Ath dfegre^ ; 
«o that, suppNoiittg the intermediate desc^ndante to hawe 
feiled, and k 8ofi'<>f the gr^at graikdsoti' to siitNriye at thi 
death of the pteprietOr, h€ Would not ifaherit, ite ha would 
Witlx us, but the widow of th^ dedea^d, the iife« in Ae 
series, would succeed in preference; though, inlhe event 
of the gfteit grandson surviving hiA audfestor, and dyinfg^, 
the pifoperty so inherited by him Would devolve upOn his 
sob, in consequence 6f its^ having vested in ther fathfer. 
under tlie ancifent law, the representative differed, m otfe 
ihsf^nbe, frota him whom hi^ repreisfented ; iA that, if be- 
gotten* by his uncle, according -to a practice subsisting vh 
early times, (*) he did not, iho'ngh ^ttodiig in tire pla?5e 
of a^ eldest son, succeed to the privileges* of Oite, but was 
^ifitltled to an eq^ial sh«ri@ only with his c<^hiirs>(*) Btft 

th^i^, ^'mbst other ancmidbusmodi^s of fHiati6ii, having, 
together with the rights' of ptinw^eniture^ long sin<se 
ceased, it is sufficient h have afhided to the cit&iitiibitm: 
and, for the srake of clearness, and to avoid confusion, 
referring' to the appropfiaie chapter for whatever regards 
the adopted son,(^' what follofws will proceed upon the 

(l)Appeiid.p. 242.-— S. 243.— C. 244.--S. 

(2) Post, p. 150. 

(3)Vraiaspati, SDig.441. 448. Ante, p. 116. 

(4) Ante, p. 38, 

(6) Menu, ch. IX. 120, 121. 

(6) Ante, cb. III. p. 61. 
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supposition of the deceased having separated himself 
from, and become independant of brothers, if he had any; 
— ^in o&^r words, of his having died divided, or other- 
wise sole owner of what property he possessed; it being 
proposed to exWbit the whole series of heirs, conHneucing 
with an only son, or a legal representative of him, which 
fe the same thing; reserving, for the next chapter, as has 
been stated, the law of the subject, where, as most fre- 
quently happens, whether divided or undivided, he leaves 
more than one; rendering the subject, especially in the 
case of undivided property, more complicated. In the 
discussion of which, some comparison will incidentally 

occur, between the rules of inheritance according to the 

^^ « 

English law, and those that govern it among the Hindus ; 
but as, among the latta*, the distinction, as it prevails 
in ours^ between real and personal property, does not for 
this purpose, in general, exist,(*) both species being, with 
them, descendible to the legal heirs, their law of inhe- 
ritancey including what, with us, forms the law of admir 
niUratum, embraces, in this respect, a wider field; com- 
j^eh^iding every possible claimant on the property of a 
p&FS<lKB; deceased, as lyell as every description of properly, of 
which, during his life, he was seised or possessed. On 
fhe other hand, as they apply to property, there is, in 
point of simplicity, no comparison between the two codes; 
though it may be sometimes difficult, in that of the Hin- 
dus, to distinguish betw^een what it exacts, and what it 
vecommeaaids, and expects only: as neither. is it easy al- 



(S) Note to Jim. Vah. ch. XI. sect v. 36. 
Ante, ch. I. p. 15. 

x2 
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ways to extract, with correctness: and 'certainty, amid the 
involved and discordant reasonings of commentators on 
the subject, what the law lipon any given point actually 
is, adverting moreover to the conflicting doctrine of dif- 
ferent schools. To perform what would be requisite in 
these respects, effectually, as it would require the master* 
hand of a Jones, or a Colebrooke ; so :will it be butivery 
insufficiently, supplied by the present imperfect essay,- iat 
something like arrangement andelucidation. Meanwhile, 
let the English inquirer be encouraged in his investiga- 
tions by. the assurance that, in pursuing them, he is re- 
lieved from much of the toil inherent in thelptudy of the 
•correspondent branch under his own law, as arising,' with 
xeference to real property, frdm the division of inherit- 
ances, into different kinds, and ,the distinction of QStatesj 
tis regarding.the.quantity of -interest taken in. them, with 
the doctrine of estates in expectancy ; the whole of which 
together has, in the progress of - centuries, given rise^toia 
body of learning, in parts so mce and abstruse, and,^tip6n 
the whole, so various and intricate, as to have occasiolied 
often despair in the study of it; and : which can never b6 
.coinprehended to any practical purpose, without intense 
.application, and frequent recurrence;— ^To return from this 
^ligression. 

• Before the sulgect of the present chapter can be pro- 
perly understood, it is necessary to recollect the, doctrine 
already alluded to, in treating on adoption, constituting, 
as has been. observed, the key to the whole Indian law 
of inheritance, Q) and resting, as with us, upon services 

(1) 3 Dig. 65, note. Ante, p. 116. 
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*0 be performed^ by the heir; — not however upon feodal 
ones to be rendered to a superior, but, like frankalmoigne 
with us, mpon spiritual, ones, to be conferred on the de- 
ceased, in extricating faii^ spirit from its othierwise hope- 
less state, ! by a due discharge of his funeral rites. Q In- 
numerable are the passages that have been collected from 
Scripture and; heroic history, by writers on the law of 
the; subject in question, in which benefits .derived by the 
&ther, t or other ancestor, through the son, grandson, or 
greatrgrandson, are stated as reasons for the preferable 
right of .the lineal male heir, to a certain extent, 
before any other claimant. («) This faculty it is, haw- 
evBr foreign in reality to inheritance, the assumption of 
which (according to a lean;ied writer) is to be resorted 
to,, in, order to give consistency to its rules ; Q and, 
how nicely the series . of heirs is in general adjusted, 
with reference, to the degree . of benefit which each is, 
in this way, supposed capable of producing, is worthy 
of remai*k; the son s preferable right resting on his pre- 
senting the greatest number of beneficial offerings, (*) 
"while the same degree is attributable, in default of their 
respective fathers,- to the grandson or great-grandson, 
that is, as far as the fourth in descent, but not to aiiy 
ulterior representative; — ^the fifth (says Menu(*) ) not 

(1) Jim. Vah. ch. XI. sect. ▼!. S9. « 
3 Dig. 65. 84. 491. 525. 623. 

(2) Menu, ch. IX. 157. 

(3) Mr. Colebiooke's Preface, p. 2, to his translation of the " Treatises 
** on the Hindu law of Inheritance." — See also Jim. Vah. ch. X T. sect, vi 
31. 33 

(4) Jim. Vah. ch.,IV. sect. iii. 36. 

(5) Menu, ch. IX.186, 187. Jim. Yah. ch. XI. sect, vi.^9. 31. 
Devala, 3 Dig. IQ. 
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having any concern with tlaie funeral daice]; which ^aci- 
counts for representation, for the purpose of inheritanoe, 
stopping with the great-grandson ; while, upon this 
principle, ministering equally to the peace of their de^ 
parted ancestor, if (according to an authority^ akeady 
cited) he leave a son, and the son of another son, ffld 
the sons' son of a third son, they take ^qttal shams of 
his estate, because they confer the benefit ^alfy; (^) 
This is the general, thotigh not the sok and tiniversel 
principle, inheritance not following alone benefits ' thus 
conferred, (*) but admitting also nearness of kin, or proxi- 
mity by birth, as a conjoint consideration ; (') — the table 
of successions also, which, on failure of the great-grand- 
son, devolves on the wife, reverting, after some devia- 
tions, to the lineal kindred, but stoppingj at all events, 
with the seventh person, or in the sixth degree of ascent, 
or descent. (*)— In what the rites alluded to consist, and 
by what operation this pious office of the heir is con- 
ceived likely to be efficacious toward effecting the de- 
sired end, it does not belong to these pages to notice. (*) 
Sufficient be it here to state, that the right to inherit is 
connected with the power of benefitting ; whence the title 
of the son begotten before that of any other possible 

(1) Sir W. Jones's note to 3 Dig. p. 63, and note to Jim. Vah. chap. XI 
sect. i. 4. 34. 36. 40. Id. sect vi. !S9. 

(2) Dig. 501. 

(3) 3 Dig. 525. 533. 

(4)Noteto3Dig. 62. Menu, ch. V. 60. 
Jim Vah. ch. XI. sect. i. 42. 

(5) See Notes to 3 Dig. 460. 624. 

Notes to sect iv, § fZ, and sect. vi. 35. of Dattaca MimaAsa. 
Dubois, ♦* On Customs of Peo^e of India;" ch. XXVII. XX VIII. and 
^ Asiat. Res. vol, vii. p. 263. 
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fioeir; lyjth tjie anxiety of ev^y reflating Hi^du for 
ffittk! issue^ tqgethejp .with the law . of MQi)ti<^, . as a sub- 
^itutefor it. : Upon , this , ground, passages in books, 
purportmg that . the successipn to the estate, and the 
l^ightof peis&riaing obsequies, go together, have some- 
times ;led ;to.|Mretensions, founded upon the fapt only of 
such, i^elehration ; .whicL haweiser^are not to v^be^con- 
• strned,. as if tlsue mere iucit of spleiAni^ing. the fuAeiral 

rites could ^givie. a title to the succe^ion, bi^t that; the 
ii^c^easor, .b^ing the . nefirest of kin the most, competent, 

fS.bounjd to their d]4e . peirformance fpr the deceased, to 
whgpe, property he has supceededr (^ ;^ 

•The. Hindif (ias;h9u^,be^ .seen(^)) has inchoat/e,. and opera- 
tive rights in the :pj:operty pf his father ; to which cprre- 
^pondpnt pn^s m^be^ tjacedin thfe ancient Jaw of iEngliE^d. 
The q]aesjdpp,;jipi theHijQdu.bpoks is, a^ tp their extent ; 
upon whieh diffi^nJ; schopl§ differ ;. inheri^sPOe, aecqirding 
to th^ Bengal jschpplj^ b^ing defi^ible. iQ. theUfetime of 
Jihp father, by gift, or, othei? ^.lie«ation, inclwjing (accord- 
ing.to what • has/ be^en established in ; the Bengal Courts) 
i^274..tP.ta1^e/^eot a.fter his dealh ; ,wher§as,^as he capnpt 
by the Hindu law, administered upon Hindu principles, 
iintercept the inheritance hj villy so, by that \%^^ a,cr 
cording to the doctrine of the Benares, school, followed, as 
it is, to the Southward, is his power of alienation in ge- 
neral comparatively limited and restricted, as it was for- 
merly with us, till enlarged by.successivq.statutes.C) Uni- 

(1) Dutnaram Sing v. Buckshee Sing; Beng. Rep; ante 1805. p. S:S2. 

Append, p. 245. 351. — C. 
(iS) Ante, ch«'V..p.l06. and reJGexeijiceB. 
(3) Ante, p. 17 to 21. 
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versally, it may be anticipated by partition^ voluntaiy 08 
the part of the father, or without his coDsent, if warrajited' 
by law ; and. it may be bound by adverse posseskion in a 
stranger fpr twenty ^ years. Q) Civilly, or. naturally, the 
ancestor must be dead> before the inheritance xan ye8t^(^) 
upon the pripciple that nemo est Aieres viventis'; the samcT 
distmction of heir apparent, and lieir presunipiiv«,Ji ob*. 
taining in- both codes, English and /Hindu.! rThiis the 
heritable - pretension of the son of a rHindu being im-** 
mediate, -is (apratiban£ha)—^^?L heritage not liable to 
^' obstruction," answering with us to the heir appari^ty 
whose right, if he outlive his anct^stor, is indefeasible; 
while that of remoter heirs^ as of brothers, uncles, and 
others,- is distinguished, as being liable to obstruction^ (sa-^ 
pratibandhaj) by the intervening birth of nearer ones, sO 
that their title is not apparent, but presumptive only. (*) 
What coniltitu^s a civil death has already appeared, (*) 
and will be farther noticed in its pldce, under exclusion 
from inheritance^^ And, as to a natural one, known 
or presumed, it is observable here, that there are p^ts of 
India, where, if a man leave his native cbuntty to reside in 
another, his lands devolve upoii the village in which they 
are situated, unless he return vrithin a given number of 
years ; (^) aiid the practice being, common of going to Be^- 

' . . ■• ....... •..:.. i . ' . . 

(1) Yajnyawalcya, 1 Dig. 135. Vyaaa and Vrihaapati, S Id. 443. 
Id. 442. and see p. 446. Ante, p. 32. and Append, p. 22. 

(2) Nareda, 3 Dig;. 474. 1 Id. 276. 

(3) Mit. on luh. ch. I. sect. i. § 3. 
(4)Ante,ch.V. p. 114. 

(5) Post, ch. IX. p. 225. 

(6) Append, to Report on the Temtories conquered from the Peishwa, by the 
H<ni. Mountstuart Elphinstone, p. 18. , . 
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nseresfo die, and being never more heard of, and long ab-^ 
isenfee being considered i)y sages as equiValaili to death,(^ 
the la^ has assigned various jpieiriods of absence, infef-f 
ring the ^cimclnsicm, accc^rding tothe age of the person in 
question ut Ae tiaie of his' departure, the lowest being 
twelve years; (*) at the expiration of which, wilihout in- 
telligence of him having been received, thie heir is enli4 
tledrto asisunie the! succession.; keeping certain fasts, then 
btrming* aai image of his ancestor made of Cmay and fitiaUy 
p^orming for him, in die prescribed form, his' funeral 
rites. ' To this place may be referred the enlaifgement 
of the rule, restricting thfe ;inheritance to the fourth in de- 
scent' from,, the deceased; which. mustbecbnstruedaS re- 
lating tolresidence in, the same province: for, where the 
heirs have been residing in a distant country, the right 
continues to the seventh. (*) . 

lU^gitin^ate children are a ; charge upon the inherit- 
ance, but :do not inhi^rit by the Hindu, any more than by 
the "English law, excepting in the ' Sudra class, (^ 
Under the ^Id law, indeed, there were instances where, 
in the higher classes, siiqh issue were eventually inherit- 
able; as in.; that of the son of 'Concealed birth, 'f;Ge«rf- 
hofOy) atfd in 'one . description of the Pauner^bhava, or 
son: of: a' twioe-mai*ried woman. But these are now 
generally obsolete ; (^ the latter only occurring still in - 

(1)2 Dig. 472. 

(2) 1 Dig?266. 278. 

(3) Jim. Vah. ch. VIII. 1 Dig. 227, 228. 3 Id. 450. 
Afiiat. Res. vol. vii. p. 243; Append, p. 246. 

(4) Vrihaspati, 3 Dig. 441. 449. Ante, p. 146. , 

(5) Memi^ IX. 178, 179. . 3 Dig.. 143. 283, and ante, p. 10 J . 

(6) Append, to ch. III. p, 168. 
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some ioatances ;in the Jbuith . order ;(^) m wiuoh iUegii- 
tiioate . Gontkiue to participaite with Jegitimate ^1^7 if 
there be any ; and/ if their . be. none, nor. daoghtera, oor 
daughter'ssoiisy they are thea not distingitidiaUe in.poiiit 
of inheritance from legitiijoate ones ; (fyr^oo regardless has 
the law biaen 6S the manners and habits of this. manerouS) 
however inferiolr class* 

If c the heir be . a minor^ a guaviian should be 4q> 
pointed £3r himy > to whom the care of his • pto^peKly 
should be c^Bimitted) till he is of^age t6 take possds^ 
i^n of it himself. This^ in the ease (^--the Brahfhiii, 
may be upon his ending his atudcoitehip, and re- 
turning from the house of his preceptor.. (^ - But, in ge- 
neral, minolrity eontinues till the completion of the six^ 
teenth y ear* (*) 

Such being the right of the 6on, the Hindu law of 
inheritance corresponds so fair with our ' own, that pro- 
perty ^under it lineally* descend^) and that the male issue 
take before the female ; with= th|s difference, 4hiat,^ amMg 
the Hindus, the^ males in general take akogether, as do 
with us the females,— the ckim - of primogeniture, 
with them, having been at no time more than paiiially 
allowed, and now no longer existing ; and with this pe- 
culiarity also, in which it differs from all other codes, 
that, in default of. male issue, the t(;2«i(f)t£> succeeds, her 



(1) Mohun Sing v. Chumim Rai; Beng. Rep. ante 1805. p« SO. 

(^) Mit. on Inh. ch. I. sect. xii. 3 Dig. 143. 

Datt Mim. sect. ii. 26. Datt. Chandr. ▼• 29, et seq. 
Ante, ch. III. p. 102. 

(3) Menu, ch. VIII. 27. 

The Retnacara, 3 Dig. 543* 1 Id. 293, and ante, ch. IV. p. 104. 

(4) Ante, p. 104. 
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l^ace m&aag "ftssigDed her, in every enjumeration of heifs, 
next rafter sons, and before daughter; Q in cclnside- 
ration -(«8 is said) of die assistance rendered by her 
to her husband, in the performance of .his religioua 
daties; (^ . 

~ Whatei^er may have been said as to 4^e de|>re8sed 
state of the sex in the East, and upon its. general in^ 
compdience to inhmt, it must beiadmitibed tSiatna 
^&ithfol -wife/' whether during the life of her Inis- 
band, or on his decease, is, by the Hindu law; :an..im« 
doubted object of its care, if not of its unqualified 
liberality. In what de^ee she is i^o, has already in 
part appeared in the chapter on Marriagey(f) and will 
be fiiithar considered undeT Charges vn the Inherit* 
ance^(^ and in treating lipon W?£fott?Ao(?t/.(^ "She is 
conspicuously so in her right to inbeTit;^ right vested 
in her by marriage, to be perfected on the death of her 
husband, dying without leavings -male -issue. Thisob* 
tains universally, the deceased, at his' death, having 
been separated ft6m co-^heifs^Q But, if he die a 



(1) Yajnyawalcya, S Dig. 457. Devala, Id. 474, explained, p. 482. 
Vishnu, Id. 4^9. Miflra» Id. 535. 

Jagaimatha» Id. 481. Jim. Vah. ch. XI. sect i. 
Mit. on Inb. ch. II. sect. i. 39. Menu, ch. IX. 185. 

Beng. Rep» ante 1805. p. 64. 

(2) 3 Dig. 456. 

(3) Jim. Vah. ch. XI. sect. vi. 8. 11. and notes. 
3 Dig. Text ccccxiii. Id. p. 528, 529. 

(4) Ante, ch. II. p. 34. 
(5)Post,ch.X. 

(6) Poet, ch. XL 

(7) Jim. Vah. ch. XL sect i. 2. 6. Mit. oti Inh. ch. II. sect i. 39. 
Vrihaspati, $ Dig. 458. ' Vriddha Menu, 3 Dig. 478. 483. 
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inember of an undivided family, the coiiseqaencfe, yfitk 
respect to the widow, varies, according as. the dQctrine 
of the Bengal or Benares school prevails, as :has heexk 
already stated. (0 " 

Her right, however, in any case, to take at. all, as 
heir, has been contested upon passages. and texts, ill 
understood, and. upon arguments, carrying .with th)^ 
almost their own refutation. («) Among otiier objec- 
tions to . it, their dependant , state, has not ;been ovga?- 
looked ;Q and tKeir inc6mpej;ency has! b^^, insisted 
upon, as an inference. £rom, the religiou3 use^to which 
wealth is destined ;(*) as if this were. its, only use.;(*) 
not to mention the direct answer this, argument receives, 
from the wife's performance d religious ceremonies, 
in conjunction with her husband in his lifetime, whence 
her appellation of patnij (f) as well as. her celebration of 
acts after his death spiritually beneficial to him^. only 
in a degree less than those, performed by a son,Q 
Passives postponing, if they do not on[iit her altogether 
in the order of heirs, must be construed as applymg to 
the case, where the deceased was an unseparated hro- 
ther, whose estate, failing male issue, vests in the sur- 
viving parceners ;— a point, upon which, as already inti- 

(1) Ante, p: 142. ' 

(2) Jim. Vah. ch. XL sect i. $ 1. 

(3) Mit. on Inh. ch. II. sectl i. J 25. 

(4) Mit. on Inh. ch. II. sect. i. § 14. ' • 
Text ccccxiii. 3 Dig. 484. 317. . • - 

Jim. Vah. ch. XI. sect. vi. $ 13. 

(5) Mit. on Inh. ch. II. sect. i. § 22. 

(6) Note to Jim. Vah. ch. XI. sect. i. $ 47. 
Note to Mit. on Inh. ch. II. sect. i. i 5. 29. 

(7) Menu, IX. 28. Jim. Vah. ch.. XI. sect. i. $ 43. 
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ihated,'the schools - differ, (i) — It has been moreover 
contended, that,- at all events, her successioii must depend 
upon amount; so that, if the property be but small, it 
may be allowed ; but, if considerable, she is to be satis*- 
fied \(rith maintenance ; («) — ^a cnterion, obviously of too 
arbitrary and uncertain, a nature, to have the effect of re- 
gulating a right. But, among all these spurious smd 
repudiated doctrines, none has been more insisted' upon, 
than that her right to inherit is inseparably connected 
mth her appointment, by means of another, to raise up 
issue to her husband ;0 in which case the son so pro- 
duced, and not the widow, would be heir; a practice 
also which, while it prevailed, was ' reprobated ; and 
which, for a time that may be said to be beyond meihory, 
has been no longer in use. ^ 

Setting aside the above objections, as not entitled to 
regard, the right of the widow, to succeed as heir to her 
husband, is subject to the single condition, of her hav- 
ing ' been faithful to him durini^ coverture. 'An un- 
chaste wife is excluded from the inheritance. But, 
nothing short of actual infidelity in this respect dis- 
qualifies ;—^nor, 'the inheritance once vested in her, is it 
liable to be divested, unless for loss of caste, unetpiated 
by penance, and unredeemed by atonement. (*) Prior 
to the (Call) present age, while the practice prevailed of 
contracting marriages in various tribes, rank and privi- 
lege among wives was regulated by class, slie among 

(1) Ante, p. 142. 155. 

(2) Mit on Inh. ch.II. sect i. § 31. 33. 35. 

(3) Mit on Inh. ch. II. sect i. § 8. 10, 11. 15. 18. Append, p. 948.— S. 

(4) Blit. on Inh; ch. IL sect, i. SO. 37. 3 Dig. 479. Append. 344.— C. 
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tliein) ^o was of> thd same class with her huiibstild) 
having precedence, without regard to aity dtHer const-* 
deratbn. Q Bttt, such license not now obtaining, whette 
a- man has left more widows than one, and n6 don by any, 
she who. was first married, being the one who is <;6nsid€6^^ 
to have been married from a sense of duty, succeeds, 
maintaining the others; Q as^ indeed, the widow, in all 
oaaqsj taking as h^r, takes, subject to the charge of pro- 
idding, out of the inlberitance, for such members of *1^ 
&mily as were- dependent xm the deceased kt his Hfe; — 
the others succeeding in theiir turn ; (•) it being tt prin- 
eiple, that wlu)ever takes the estate of the dieceased, must 
maintain those whom he was bound to su{^>ort. (*) It 
may be bere noticed, that Ae widow has not the saime 
dominion over property inherited by h^ from her hus- 
band^ that she has over her Strid^ana^ etnphatically 
called ^^ woman's property ;'' as has already been seen in 
a former chapter ; (^ as also, t^at the deseent of the one 
afffed of the other, is difiS^rent ; as wiQ appear in the chap- 
ter treating upon wid&whoody(^ not to intefru{)t the series 
of heirs^ and course of inheritance, forming the proper 
subject of the present-— To proceed therefore on {tie 
suppio^ition of the deceased having left neith^ issue 
male, nor widow, but daughters. 

The right of daughters to succeed, in default of sons 



<1) Jim. Vah. eh« XL fleet, u 4/7. 8 Dig. 484. 

(2) 3 Dig. 486. Ante, cb. II. p. 55. 
(3)3 Dig. 461. 489. 
(4)1 Dig. 321. 

'(&) Ai^te* ^ ^* p* ^^* 

(6) Fdit, d^ XI. p. ^96. Daya Grama Saagraba, ch, t sect. ii. 4. 



HTILB IN SEVERALTY. 150 

Md ^doWy is not to be cotefoutlded^ mih that of the 
appointed ddMghteT, xmiet liie old Idw, That appoint* 
ment was one <^ the many^subisititutions for a son; and; 
bjp" £i fiction no longer subsiarting, regarded aB one. 
The daughter under coifsidbration takes as a principal 
in her own right, in defknlt of the widows who haS'pra^ 
ced^ee^ The appointed daughter derived her title from 
flie > wiQ and act of the father. The dkiighter not ap*- 
{Pointed, btrt succeeding, derives herB from the law, hav- 
ing ireg^]^ 1^ th& geiieral principle 06 conferring, at his 
dbsequies^ benefits oil the deeeaMii (^) 

JDaught^rs, like s<^ns, eonferring proportionate benefits 
on^ the dieceaJslsdj take in e(»iimon, but'With thv^ differ- 
6Xit;e,v t^haC they sficceed, not indiscrimmately, but in 
otder, afiS they ai^' sin^e, married^ or widows ; the singly 
though there shotild^ be but^ oiae of that descripti^on^ 
tddng the whole of the inheritance fiist^ to ^. exeiasioa 
cfi the rest of hkt siiterift dnrii^ < her life. The singk 
hftviftg ^joyed it, it vests ;next in the married 6ni»s, send 
fiittlly in stich ai»' arb tfidiows^ i#ith a proviso that they 
bfe m^the)rs of sons;, or; in the instance of the married, 
likely f 6 bfecom^ Sot O ^" the gi'ottod that daughters 
inherit, in right of the funeral relation to be presented 
by their sons; while the son aueoeecb in his'ixim, as 

(1) Menu, cb.. IX. 130. Jim. Vah. cli. ^t. sect. ii. 1. 

3 liig. 592. — 597. Mit. on iih. di. 11. tiecU ii. 

Vrihaapati, S Dig. 166. Vftjnyaifrakya, 457. 

Vifllmu,489. Nareda,'491. 

(«) Jim. Vah. ch. XL sect ii. § 1. 4. 1«. Mlt on Ihh. ch. IT. «, 3. 

Gudhadur Senna v. Ajodhearam Chowdry, Beng. Rej). antfe' 1805. p. 6. 

3Di^:49i; Append, p. 248*— ». • - 
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being the peteon to offer it. Q This is.aualogbus to 
the law,^ as applicable to the appointed, daughter, before 
thi^t i^ubstitutiojiy with others of a more . questionable 
kind, became obsolete ; Q and it has the effect of ex- 
cluding childless widows. It is observable, however, that 
ihe Mitacshara, so far^frgm sanotioniug any such prp- 
viso, has, in express terms, cont)r:overted ^the. notion^ 
that women inh:erit. only, through :in9.1e. issue. (^). .And 
it is said that, in Southern India, widows, if un-endowed|. 
inherit before married daughters einiowed^ and . thai die 
Smfriti Chandrica, COTwnenting, on the .term ,unrendowed> 
specifically enumerates widows. According to. one opi- 
nion, not only th^ sons of daughters, .but the : daughters 
of daughters also inherit, in, default of sons;(*)/ but 
this does not appear to have been sustained : .on the;otit^ 
hand, where there are sons, their right of succession js 
postponed to that of other daughters of the deceiased ; (f) 
and, where such sons, a,re . numerous, when they do take, 

« 

they take per stirpeSy and not:jper capita. (^ . Authorities, 
postponing still farther. their. right, have been denied ;(0 
but the :succession in the descending line from the; d^ii^r 
ter proceeds no farther, the funeral cake stopping ^ith 



(1) Jim. Vah. ch. XL sect. xi. $ .^..IT. 
3 Dig. 498, et seq.— Id. 481. 

(2) Menu, ch. IX. 132, 133. 

(3) Mit. on Ink. ch. II. sect. ii. $ 3. 3 Dig. 493. 591. Append, p. 248. 

(4) Balambhatta, note to Mit. on Inh. ch. II. sect. ii. $ 6. 

(5) Jim. Yah. ch. XI. sect. ii. $ 23— -25. 

Daya» Crama Sangraha, ch. I. sect. iy. ' 

(6)3 Dig. 501. 

(7)'BaIooa, Jim. Vah. ch, XI. sect. ii. $ 27. Misr^^ 3 Dig, 535. 



M\ELD IN S'EVSEALTY. ' * l6l 

•the son; which is an answer to the olfikn of the son's 
iS^J^j grqunded on the property having belonged to his 
father, (f) Neither, according to Jimuta Vahana, on failure 
pf^issye, ,dcfes, the inheritance, so descending on the daugh- 
ter, gQy like her StridhanUy to her husband surviving her, 
but . to those who. would have succeeded, had it never 
vested in such daughter iQ but by the Southern authori- 
ties, it classes as Stridhamj and descends accordingly. 
And, upon the same principle, the husband is precluded 
during her life from appropriating it, unless for the per- 
formance of some indispensable duty, or under circum- 
ijtances of extreme distress.(*) Whereas, the daughter's own 
|>ower over it is greater than that of the widow of the de- 
ceased, whose condition is essentially one of considerable 
restraint. (^ In default therefore of issue, quitting the 
descending line, the melancholy success'wny as it has been 
called, takes place;; and the inheritance ascends. 

The feudal tibhorrenee of succession from sons to pa- 
rents, (hareditas nunquam as cew^fiV,) upon whatsoever 
reason; founded, revolts common minds, particularly as 
it excludes the father, to* whom by nature we are so bound ; 
for whose services and bounties the offspring is in gene- 
ral so indebted. Peculiar, in its, full extent, to our own 
laws, and such as have been deduced from the same ori- 
ginal, it may be remarked that, with regard to the mother, 



(1) Jim. Vab. ch. XL sect. ii. $ 2. 

(«) Compare 3 Dig. 502, with the Comment on Nar^a, Id. 491. 

(3) Jim. Vah. ch. XI. sect. ii. § 30. 3 Dig. 494. 497. . 
Dayn Grama Sangraha, ch. I. aect. iii. 

(4) Mit. on Inh. ch. II. sect. xi. $ 31, et seq. Ante, p. 26. , 

(5) Poat, ch. XL p. 244. 3 Dig. 465, et seq. 
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It ^i^t^ in the eodeft of Jciras&leifl> df Atb^uj^, ^tid of 
^arly R^^ni^ ihe sex havitig bem everjrwhere^ and at k\\ 
tim^s^ coinpapitively restricted ia the atnaunt and enjoy* 
meM of* pt&perty ; but whei«) in England, feudal sub*- 
dety has not been allowed to prevail, namely, in the dis- 
tribution <m the death of th^ owner of personal ^ffedt^, 
ttie daim of either has bie^ a. coi!isiderate tM;t«totiol^ pcdd 
to it-; and justke anid nd.lf(ire,' ih this part of our juridical 
lurangei^^tits^ irttve been vindioa4*ed. In one partieuliBa^, 
the Hindu 4aw, aecording tiGi thie fietitiin^ts of s<^e by 
whom it lias been banded dowB^ is at 'variance With 
th^rt of eveiy other people to whom we are accustomed 
to look, as to «i standard for legislative wisdom ; in that, 
failing wife and is6ue> they represent the mother as 8iu>- 
^oeeding ^rst, and the father not tiU after her ; Q) her 
^rior title rating with some,(*) on the patns aiid iBfeiit 
of child-bearing; with others,(') on the fanciful hotioil 
of her eoRipat^tive propinquity to her isisue, tfeo as best 
to satisfy the rule of Menu, that ** to the nearest Sapmdir, 
** the inheritance belongs ;" (*) though, upon another 
principle, equally familiar among Hindu jurists, natnely, 
that "the seed is preferable to the soil,"(^) the right *in 
this respect would be rather with the father. (^) ^dcbri^* 
itigly, respecting the pretensions of the -tnother, muck 
difference of opinion prevails, as appears froto a lealtoei 

(1) Mit on Inb. ch, {L sect iii. 2. 

(2) 3 Dig. 504, 505. ^ . 
(S) Mit. on lull. ch. II. aeot iii. 3. 

(4) Note to Mit. oa Inh. ch. It. sect. iii. S, 
(5)Menu,4ch. IX.85. 3 Dig. 215,.et «6cj. 
(6) Jim. Vah« ch. XI. s»6t. iii. 3 14. iM€t. iv^ S. 
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I t 

in ,e0nf(M^4y wi](3i 00:09^ ^^oritiesj pri^jrily to the fetkw; 
il4ib dtheri;, joint, co-ordinate participatioB; an^i aUcgii^ 
WW ft third wB^y the. Y»gve (Criterion, already aUuded toX*) 
9f rebttiP^ nespectabiliity, in potst of personal qualifiea;!^ 
tiom, tl^ K»ie to tiste otiber. i^noither idea lsz& beeci that^ 
on faUnre o£ the KUHther, not the fid^r, but the paternal 
gratndmothtar succeeds/ «xeli^ng the fauther altogether; 
as dike s(»ra: ii»eBn» of preaerYmg the propelty in the aamd 
tntbe; upon tibe grpiaiod fcbaty ijie lather ^uea^ihg, the 
eatate beeoajnes a pjftjbern^.1 on^, and, 119 (incih^ may .de^olro 
as ^mll <c«i soM belonging fio m mixed dass, as on issiibe 
by a wife «of hui own {^^t^if^eneas, if laiken \y the ga»id*> 
mother, it desoesMb, as a inajbemfd one, to piereons of Ibe 
SBiine class only^^-tfiainefyy to ^er .daughters and their ce^ 
piresdtttatims. (^) 0£ tibtb solimtude to pi)esecTe idle inr 
l^y^nce dn the tribe (to anrbidbi tt had ^donged, .aa early 
instance is e^diifaited, dn ithe 'djeoroe sotsde ia the isfae of 
ths^ datig^tflr of ZehjAakad^ jof the icibe si Mammfk t 
iqpOQt <if hose deat^^ t^khout jsobs, it Tvsas settled, tbatt they 
ahi9ul4«ii«eed(to their falher^s land, Ibttt, for the fea^so^ 
given, Ikhat they, and othears lom ?irhom ibe uheisitimee 
filMifulii fdfe^T^bse ani^r v 4diie iike ciromaislaiioeS) «dbo!iii 
WBQff initheir ewn 'tribe. (^ And the iBngfeh ite.^;^^ 
may be reminded by it of the pains taken, so far as re 
gards real property, to justify, upon feudal princij)les, a 
similar exclusion of the father from inheriting tp hip son, 

(1) Note to Mit. on Inh. ch. II. sect. iii. 5. 

(2) Ante, p. 87. 

(3) Mit on Inh. ch. II. sect. iv. 2, and^oMe toid. «eat»^i9L S. 

(4) Numbers, XXVII. 1. XXXVI. 45-. 
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under, our own code.(^) But, whatever may have been 
formerly the force of this argument, as it respects Hindu 
fathers, tHere must have been an end of it, from the time 
that marriages among them, with women of inferior 
classes, ceased to be legal. (^ Although, between the 
different opinions, Jagannatha, commenting on the sub- 
ject, professes neutrality, declaring that there is no cer- 
tainty on the point, (^ it is evident that the inclination of 
his judgment was in favour of the father, upon the ground 
that influences throughout the Hindu law of inheritance, 
namely, his comparative efficacy in performing obsequies 
to the . deceased ; upon which ground, the son of the 
daughter is preferred in succession, as well to both pa- 
rents, as- to the brother. (*) Of a son dying childless, and 
leaving no widow. Menu, according to the gloss of Cal- 
luca Bhatta, says, ^^the father and mother shall take the 
" estate."(*) This, according to Hindu reasoning, eista- 
blishes in the father the right of prior enjoyment; other 
versions, of the same text, omitting the father, have been 

- - ' ' . 

construed to suppose the father dead;(^ and, if the op- 
posite views that have been taken of the question are 
resolvable into nothing more than different readings of 
the text of Vishnu, each resting upon respected autho- 
rity, reason ought to decide between them with' Jagan- 



(1) 2 Blackflt. Comm. p. 210. 

(2) Ante, ch. I. p. 18, and 3 Dig. 485. 

(3) Dig. 503. 

(4) Jim. Vali. c^. XI. sect. iu. $ 3. 

(5) Menu, ch. IX. 217. 

(6) Mit. on Xnli. ch. II. sect. iii. $ 2. 
Jim. Vah. ch. XI. sect. iii. i 2. 

3 big. 503. See also Menu, ch. IX. 185. 
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niatha^ in favour of the father; upon the principle, that, 
if two texts differ, reason, or that which it best sup- 
portis,* must in practice prevail, when the reason of the 
** law can be shewn." Q That the father takes first, is 
the. doctrine of the Bengal school; resting^ the subse- 
quent title of the mother on her claims as having borne 
the deceased, andnurised him in his infancy. Step*mo- 
thers, where they exist, are excluded ; (*) and, in whatever 
order the natural mother inherits, she is, like the widow, 
taking as such, (») restricted from aliening the estate, 
unless for her necessary subsistence, or for pious purposes 
beneficial to the deceased; and her power over it, even for 
these, is allowed but to a moderate extent. (*) 

Had the property been the mother's, , in the Hindu 
sense of ^* woman's property," it v^r'ould descend on her 
death to her daughters ; but, having been inherited by 
her from her son, it passes, according to the law as prac- 
tised in Bengal, not to her heirs, but to his ;(*) which, on 
failure of issue of the proprietor, male and female, of 
his widow, and parents, is his brother or brothers ; those 
of the whole being preferred to those of the half-blood.; 



f . 



(1) S Dig. 489. Jim. Vah. ch. XL sect i. § 5, and note. 
, Id. ch. XI. sect. iii. § 1. 3. Dig. 527, et seq. 

Yajnyawalcya, 3 Dig. 505. 

(2) Menu, ch. IX. 185. Jim. Vah. ch. XL sect. vi. 3, 4. 
Mit. on Inh. ch. 11. sect. iii. 3, 5. 

Bishenpirea M* v. R. Soogunda; Beng. Kep. ante 1805. p. 40. 
Barainee Dibah v. Hirkishor Rai ; Id. p. 43. 

Rychondoo Narain Chowdiy v. Goculchund 6. j Beng. Rep* 1805. p. 46. 
Daya Crama Sangraha, ch. VI. 33. VII. 3. 

(3) Post^ p. 244. 

(4) Mt. Bijya Dibeh v. Mt. Unpooma D. ; Beng. Rep. 1806. p. 34. 

(5) Note to Jim. Vah. ch. XI. sect i7,'7. " • 
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those of the half succeeding oiily on failure, ttt in 
default of those of the whole. (^) Accetding to the 
Mitlcshara^ which is followed, in this respect^ bjT otheic 
authorities of Soudiam India, so vested, it classes as 
&ridhana, (^) and desc«ids acoordingljr, under the rules 
of inheritance for property of that description^ to her 
daughters, and not to her sons : but, according to the 
doctrine of the Smriti Chandrica, the right of inherit- 
ance is vested in different persons, as it was acquired 
before or after coverture. With regard to the brother 
in general, his title rests on the bei!iefits he confers, by 
the offer of oblations, in which the deceased owner of the 
property participates, and in presenting others which 
the deceased was bound to offer; and, in this respect, 
occupying bis place. (^ And as, between the whole and 
the half brother, the former takes first, as presenting 
^sblotiens to six ancestors, which the deceased was bound 
to oiBer, and three in which he participates : while the 
lattOT presents none to ancestors; but presenting three 
in which the deceased participates, he is superior to the 
nephew; who, accordingly, though son of a broths of 
the whole blood, is postponed in succession to his uncle 
of the half,(*) — a preference nevertheless that has been 
censured. («) A distinction is glanced at, as varying the 

(1) Jim. Vah. ch. XI. Beet. v. J 1. 8, 9. 11. 
Mit; on Int. ch. II. sect. iv. 3 Dig. 506. 

Gudhador Senna and another i>. Ajodhearam Chovdiy ; H^* Rep. ant« 
1805. p. 6. Daya Cnuaa Saagiaha^ ch. I. sect w. 

(2) Ante, p. SO. 

(3) Jim. Vah. ch. XI. sect. v. $ 3. Mit on Inh. ch. L sf ct. it* 

(4) JiQL. Vtih. 4h. XI. sect ▼. $ If. 

(5) Note to Mit on Inh. ch. II. sect iv, tf. 
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fu;^ce$;^i(m» according ^s the proper^ in question h^ 
{^1^9 tq b^v# been inherited, or acquired by the decea^#d| 
l>vit it does not appear to be established. Q) 

The line of brothers being exhausted, their sops (w 
th:e n^ph*w? flf the deceased, as already intii^siate^) suer 
G^ed^ thie whole being still preferred to the hatf-blood,(*)--r 
9. son of *n utSfine brother oonferying bea:^fite on. thei mo- 
Ih^r 9( th^dj^eased. proprietor, (') To which is t^o be 
^ddM, that, wlike gfon^ of daughters, they take|>^r capita 
^pt QlaimiDg Jure r^resentntionisj as if their fethers bad 
bfM} a Tested interest in their brother's property^ before their 
^Q^e^se ; whereas the right qnJy nested in theni by th« 
di^mi^ft pf the owner, their fathers being at the tina* 
dead*C) Tjhe sons of nephews, or the grandsons of bro*- 
thers next take ; but here the succession in the male line 
from the father direct stofwa, the great grandson being 
too distant in degree to present oblations ; Q and, failing 
heirs pf t^. fjEtth^g^r dowti to the great grandson, the inlfe- 
ritance devolves on his danghter'si son, in preference to 
the uncle of the deceased ; as, failing male issue of the 
kttcr, it descends to hh daughter's son, in preference to 
liis brother, (f) But the sister herself, beii]^, o^^ accQnnfc 
^ her s^x, no giver of oblations at periodica], obsequies^ i^ 



(lr)snig.S06. 

(S) Jim. Yah. ch. XI. sect. vi. $ 1, 9. 

Mit. on Inh. ch* II. sect. iV. $ 7, 8. S Dig. 518, 527. - 
Dayfk Qrj^ioa $aQgiaha» ch. I. sect. 8. 

(5) 3 Dig. 519. 524. Qaya Qr^ma. Sffngr^ay cK I. sepV 8* 1. - 

(4) £alambhatta« note to Mitl oa Ii^ ch, U. sect. \y. 7. 

(5) Jim. Vah. ch. X^ sect* vi. $ 7. Menu* ch. IX. ISfi. 
3 Dig. 526, 527. 

(6) fm. Vah. cji. XL if ct. «. j 8, ^ pi^ §?7. . 
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excluded; as would be the case with the daughter, -but 
that her right of succession is provided for by aa' express 
textjQ — the general principle being, that the sex is in* 
competent to inherit. Q Such appears to be the law of the 
Bengal provinces ; but it is not to be taken as universal^ 
opinions existing, that the term "brethren," in the enu- 
meration of heirs, in the Mitacshara, includes skters ; as 
" parents," have been seen to do father and mother ; but 
they stand controverted : (') Jagannatba also observing 
that " it is nowhere seen, that sist^s inherit the property 
" of their brothers;" and, referring to a text that gives 
colour to their pretensions, he addis, that it is sufficiently 
explained, " as relating to the allotment of an adequate 
" sum to- defray their nuptials. "(*) The same observation 
applies to the claim of nieces.(^ A sister's son inherits in 
Bengal ; but not in the provinces that follow the Mitac- 
shara. (^ 

To this extent the law of inheritance is established 
with little variation, comprehending, as has been seen, 
the deceased's family, and near relations, viz. : his issue 
male and female; his wife, who takes immediately in 
default of sons; his parents, brothers, nephews, and. 
grand-nephews ; the competency to benefit him, in the 
solemnization of obsequies, at once forming the consi- 
deration for, and the degree of it determining. the .order 

(1) Note to Jim. Vkh. ch. XI. sect. vi. 8. 

(2) Ante, p. 156. Append, p. 248* S.— 252. C. and S.254. 

(3) Note-to Mit. on Inh. ch. II. sect. !▼. $. 1. 

(4) 3 Dig. 517. 28. Menu, ch. IX. 212. ' 

Mt. Runnoo v. Jco Bjinnee; Beng. Rep. p. 8. •' 

(5) Append, p. 249.— S. 

(6) Rajchunder, N. C. v. Gopulchund ; B«ig. Rep. ante. 1805. p. 46. 
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6f -succession ; (i)-^beniefits conferred by the nearest of 
kin being regarded of more importance than those 
offered by^ one more distantly allied :(f) — just as ability 
fw personal service . constituted the claim of heirships 
among the feudal nations, including our own.. And as^ 
among them, together with the nations of > antiquity, 
the agnatic succession was in general preferred, so is it 
among the Hindus ; the instances, in which females are 
allowed to inherit, being deemed exceptions. (*) 

Failing issue of ^ the father, inheritance continues to 
ascend upwards to the grandfather, and great-grand- 
father, the grandmother and great-grandmother, tl^ 
latter being preferred in time, by those who contend 
for the precedence, in succession of the mother before 
the* father; descending also downwards to their re- 
spective issue, including daughters' sons, but not 
dalughters; and with the same distinction that has been 
already noticed, .as between the whole and the h^lf- 
blood. But, in proportion as the claim becomes remote, 
it varies in particulars with different schools, and 
aiithors; fot the details of which, bein^ beyond the 
scope of a * work so general as the present, recourse 
must be had to the two translated treatises on the sub- 
ject, including the summary of Sricrishna Ttrcqlan' 
cara^ with the notes and remarks of its learned trans- 
lator; as also to the tahular sketch that will be found 

(1) Jim. Vah. ch. XL sect. Ti. $.'29. 31. 
(2)3Dig. 5«6.455. 

(3);5^ote to Jim. Vah. ch. Xi. sect. vi. 8. ' 

Gangadutt Jha v. Siee Najrain Rai ', Beng. Rep. 1812. p. 385. 

(4) Pref. to Dig. p. xxi. Pref. to Treatises, p. ti. 
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in tbe AppdndU;0 as well as to ttft "Dige^C^' 
pyessly: oa th^ hw of " Successions. (*) 

In d^i^uU of natural kin, the sei^ies of heirs, in aU tbei 
cl^j«ls^s, tbs^t of the B^^ahmm wcepted, termiuates witli 
ihe preceptor of the deceasecl, his pupil, his pxicet hired 
to peTforin sacrificoSt i or hia fellow^tud^nt, eaich ixx his 
wder ; (^)-HBaid, finally, failing a^l thesi^,. the lawful hejj?s 
of th^ CshatTya, Vaisya, aa4 Sudm, aye learned and vir- 
tuous Brahmiiis; (^-^a, descar^ion, howevc^y special, yet 
too comprehensive tp be consistent yrith the right of 
escheat, for wqtnt of heirs, in the king j and, therefpre^ it 
ha^ been nar^owed^ in construction, to such as resido jn 
the same town or village. (*) In the event of thfi estat? 
of any q( these vesting by inheritance in a Brahmipy w 
he^ being such^ cannot perform obsiequies for one of an 
inferior tribe, the duty may b© discharged by the. sub' 
stitution of any qualified person, equal in class with 
the deceased : and;* in all cases,, where the heir is wdcx 
a disability, he must take th^ same course, pc^ying thQ 
person employed fpr his service. (^ 

Failing all pfeoeding claimants, the property pf any 
of the inferior elasses vests, by escheat, in the king ; 

(1) Append, p. 262. 

<t) }im. Valu cK XL ^ect. vi. to tlit «nd. 

Recapitulation by Sricriohna TarcalAncara. lek p. 224. 

Mit. on Inh. ch, II. sect. v. and vi. • 

3 Pig. ^^— $3!^.. Meixu, cl^. IX. isr, 
(S)Jim. Yah. ch. XI. sect. vi. 24* ' 

Mit. on Inh. ch. II. sect. vii. 3 Dig. 553. 444. 504. 

(4) Jipti. Vah. ch* XI. sect. vi. § %7, l^it, (^11^1.0^, Ih KCt» ?¥% ( 4. 
3 Dig. 537. Post, p. 308. 

Daya Ciama Sangraha, ch» L sect. z. 27, Qt se,q« 

(5) JJes^ Y3k. ^ %h flejct W. ^ ?7. 3 Pi|J. ^S7. 

(6) 3 big. 545, 540- 
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Whot a» witk u«, may be aaid to be, in this re&peet, 
fiUimm k4trea ; (*) and^ as an incident, he is to cause 
obsequies to be performed for the deceased. (*) But 
the estate of a Brahmin descends eventually^ and . ulti^ 
malely, to Brabmina, or learned priests.. (*) That it 
cannot be taken as an escheat bythekingt^ ^^ This (says 
*^ Menu) is a fixed law.'' (*) For the king to take it 
und^ any circumstances, or for any purpose, odier than 
that of protection, and preservation for the rightful 
owner, would be sacrilege, equivalent to that of appro^ 
priating what has been consecrated to the gods. (^ 
Rather than it should so escheat, should thcgre be xu>ne 
of the same class competent to take it, ; (meaniiig pro«^ 
bably, as before, in the same town,) it is "to be cast 
" into the waters ;" (^)~*a figurative declaration, doubt- 
less, never intended to be literally, and universally 
enforced. 

As holy mendicants, and avowed devotees, such as 
hermits, (T) ascetics, (®) and professed students of tiieo^ 
logy,0 in abdicating all worldly ties, lose thek titles 



(l).Jim. Vah. ch. XI. sect. vi. $ 34. 
Mit. on Inh. ch. II. sect. vii. $ 6. 
Vrihaspati, 3 Dig. 533. Nareda. 

(2) The Vishnu Purana» 4. 3 Dig. 623. 

(3) Sancha and Lichita, 3 SHg^. h$9, 1 Id, 469< 
Alit on Iqh. t;h« IV., sec^. vii. 5. 

Append, p. 2^6«— £. imd ride pasi^ p* S^^» 
(4)Menu,ch. IX. 1B9. 
(d)^ Pig, |>87. 
ifi) Naredit, i Pig. 335, 33^. 3 Jd. Wi . 

(7) Vanaprasta. 

(8) Yati, or Sanyj 
(9)Brah]iiacbari. 
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as heirs, to those to whom they are by nature related,Q 
so is any property that they have, such as the hoard of 
wild rice belonging to a hermit, the gourd, clout^ and 
other similar effects of an ascetic, and the books, clothes, 
a,]^d the like, of a student, Q transmissible, not accord^ 
ing to the general law of inheritance, but among them- 
selves, as with us in. the case of corporations. (*) Of 
such successions an instance will be found in. the Appen- 
dix, (*) and several in, the Bengal reports, referable to 
the religious order oi Sam/asisy or Gosains; who, beii]g 
restricted from marrying, and consequently precluded 
from leaving legitimate issue, are, on their death, suc- 
ceeded in their rights and possessions by their ChelaSj 
or adopted pupils. (^ It may. be added here, that Ismds 
endowed for religious purposes are not inheritable at all 
as private property, though the management of them, 
for their appropriate object, passes by inheritance, sub- 
ject to usage; as in the. case of many of the religious 
establishments in Bengal, where the superintendance . is, 
by custom, on the death of the incumbent, elective by 
the neighbouring mohunts^ or principals of other similar 
ones. (^ 



(l)Po8t,p.2«5. 

(2) Note to Jim. Vah. ch. XI. seek vi. $ 36. 

(3) Jim. Vak ch. XI. sect. vi. 35. Mit. on Inh. ch. 11. sect Tiii. 
3 Dig. 546. Daya Ciama-Sangraha, ch. I. sect. x. 35, et seq. 

(4) Append, p. ^7. 

(5) Beng. Rep. 1806. p. 73. 92. Id. 1807. p. 144. Id. 1810. p.'«46. 

(6) Elder Widow of Rajah Chutter Sein v. younger Widow of ditto ; 
Beng. Rep. 1807. p. 103. 

Narain Das v. Bindhabun Da£, Id* 1814. p. 481. 
Append, p. 259. — Sir W. Jones. 
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Thus does property in general vest, on the death of 
the owner, who has held it in severalty, and is repre- 
sented by a single heir ; but the tenure is more usually 
joint and undivided, such being the primeval, and na- 
tural condition of Hindu families ; the consideration of 
which, involving partition among coparceners, will form 
the subject of the following chapter. 
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CHAP. VIII. 



ON INHERITANCE OF PROPERTY HELD IN 

COPARCENARY^ 



The foregoing chapter has proceeded on the supposition 
of the property of the deceased having passed to a single 
heir, lineal or collateral, in the descending or ascending 
line ; or to those entitled to succeed, failing all natural 
connexion, so as to vest at last in the raja, or king, as 
the ultimate and universal representative ; — ^such appear- 
ing to be the simplest form, in which the subject could, in 
the first instance, be presented. But, it oftener happens, 
that he is succeeded on his death by aplurality of persons, 
entitled as Coparceners, making together but one heir; 
like the descent with us, by the common law, to females, 
or by particular custom, as gavelkind^ to all the males in 
equal degree. To this descendibility of estates, by the 
Hindu law, to all the sons in common, there appears to 
have been ever, in point of fact, an exception in the case 
of the crown ; ac it is with us, at this day, in the same 
case, where there are only females to inherit. The ex- 
ception, arising from the nature of the thing, is noticed by 
Menu, who speaks of a dying king " having duly com- 
" mitted his kingdom to his son;"(0 ^ course, which Jagan- 

(l)Menu, ch. IX. S23. 
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iMtfa&Teferft tonisageitflDliertban to law.(0 Upoti the 'i^mH 
principle of usage, stands, with respect to Aany of the -grfcat 

Zemindaries of Bengal, and other parts of India, at this 

« 

iSL^^ the «fcclusive miccessioti of ihe ^eet 60)i,(^) or of a> 
Ilfbrai, (Yav«i*Rajii, juvenis resy) — «t yoiMig prince, aisso* 
ciftted to the 'Empire, ^b coadjutot to the kinf, and 
his dei^ignated tepredentattive.(>) With these erceptiOKiS) 
the ^mle t)f tdparewiary prevails ; ifi inveirtigating t?hkh, 
ft is tieGessftry to observe, that th^e deceased may have left, 
not only tfifcve Bons than one, but Inrothers, as wAl as a 
widow m widows, and datrg hters, together wiA <rthet 
d^ndantis ; ^«iMi isuch sems isind 1>rothers may have their 
wives and ^ebild^^en respectively, the wl^roJe having consti* 
tuted, in the lifetiine of the deceased, (n^ot so many copar- 
cellars ind^d, in the proper isense of th« term, bnt) un 
undivided family. Or, supposing him tx> 'have been a 
single man, with conateria.1 relations otJy, their descend^ 
nnts and conn^ions, all living together in ^joparcenaty, 
his death makes no difference in thi« tiespect among i*we 
swvivors-. If undivided ^hile lie lived, tilt a division 
tdies plaee among Ikem, they tttiH HHrnfeme «^, in point 
of law, howsoever appeatanees mtty indicate a difierent 
state; which leads to the cansidtsratiofn t)f, 4. The State of 
the femily, remaining undivided. 11. The- tight of par* 
tftion. ri!. The property t6 be divided. IV. Hw!> 

<l)tDig.l21,i?2f. Seeateo,IA.l^ll«.^«a8.ffitodS^d.W. 
(t^'BeemUh nilJeh e. Gomtatfth ; B^g. Rep. tote 1W5. p.'3«. 

Koonwor Bodh Siftg v. ScttftaA'Siagh ; li. lto».p.'4i5. 

Post, p. 211. Append. 5d«.*— S. 

(S) Ramgunga 1>eo v. tfeoJg«tti«nce Jdbrfld ; ^np «Rep. MOP. >'««). 

.fJijtn^Attite 19kakobr%. fldmgittga l>eo; Id. IBM. p. 469. 

Append, to ch. p. 
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partifion takes place. V. The proof of it^ if dkpittedi 
VI. Matters subsequ^it. 

I. The inheritance having descended in coparceiiary, the 
characteristic of this state, while it continues^ • is, with 
reference to the property and management of it, a com- 
munity of interest ;Q) though, in order to avoid confusion, 
reason and law alike suggest the proprietor of adopting 
some one to conduct the family concerns. The eldest has 
a claim to this.confidence, but it is subject to character, and 
the general sense of the coparceners, without a concurrence 
of which no express or implied pretension of the kind 
can have any validity .Q This management regards the 
dealings and transactions that are carried on under it, 
professedly on behalf of the family ;Q the obligatory force 
of which becomes of importance alike to the members in 
general,. and to creditors. In this capacity, all his acts 
and disbursements, to be of validity, must be for the 
general good, if not for the immediate and indispensable 
maintenance of the whole ; — for objects, ' chargeable 
upon the common stock, including works of piety, which 
it concerns all should not go unperformed ; (^) with this 
difference, that where his acts have been for the support 
of the family, the charge is in its nature binding upon 
the joint property, though ^ the remedy may be against 



(1) Prima sodetas in ipso conjiigio est; pzoxima in liberis; deinde, vna 
(iMiuj; eommwma amma, 1 Cic. Offic. lib. i. 17« Ozford edit 4to. 

(f)Jim. Va]uch.L56»d7'. 2 Dig. 533. Ante, p. 113. 
Append, p. 3(IS>— C. and E. ^f. 269. 

(S) Jim. Vab. eh. f IL sect i. 15. VjMa, 2 Dig. 189. 

Prannath I^m ▼. Calisbunker O. ; Bengai Rap. ante 1806. p. 49. 
(4) Mit on Inh. ch. I. sect. i. 28, 29. 
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him only by whom it was incurred, or who at the time 
may have been the acting manager; whereas, if in the 
course of trade, or for charitatDle purposes, in order to 
its being. so, it must have had the consent of the rest, 
express or implied. Q) Accordingly, it imports creditors 
to take notice, whether the fiimily, with which they are 
about to deal or contract, be divided, or undivided ; and, 
if the latter, at their peril, to see that the transaction be 
one, by which the rest of the co-heirs will be concluded; 
since^ otherwise, he only, with whom it has been en- 
tered into, wiir be answerable for it, and not the common 
stock. Such seems to be the result of the decisions re- 
ferred to, below :(*) of which those at Bengal rest upon 
the highest living authority in Hindu law,— ^that of Mr. 
Colebrooke; who, upon this point, and with reference 
to a case at Madras, upon which he was consulted, held, 
" that the consent of the sharers, express or implied, is 
" indispensable to a valid alienation of joint property, 
"beyond the share of the actual alienor" — observing, 
in the. course of his opinion, " that the only doubt which 
" the subtlety of Hindu reasoning might raise, would 
" be, whether it be maintainable even for his own, the 
"property being undivided. "(0 Such may be the con- 
struction of a passage in the Mitacshara, on the ground 
of co-ordinate property.(*) But, where each parcener 
is considered to have, vested in him, during the copartner- 

(1) Append, p. "C. 

(3) Prannath Das v. Calishunker Ghoosal ; Beng. Rep, aate 1805. p* 51. 
Shera Dass v, Bishonath Dobee ; Id. p. 46. 

(3) Notes of Cases at Madjras, vol. ii. p. 329. 

(4) Miton Inb. cb. I. sect. i. 30. 3 Dig. 519. 

N 
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ship, a several, though unascertained rights a^ is the 
eajse where the authority of Jimuta Vahana prevails,(*) it 
is clear that there may be an assignment before parti* 
tion ; the alienee becoming a sort of tenant in common 
with the other parceners, admissible, as such, to a disr 
tribution by lot ; (^) and even, with respect to analii^Ktv 
tion of the whole, it would be good for the alienor's 
share, though, for his attempt to dispose of more, un. 
warranted, he would be liable to penal coDsequences.(9) 
The same eminent person was careftil at the same time 
to admit the force of circumstances, under which, consent 
in these cases may be presumed; especially when the 
management of the property supposes a power of dis- 
posal ; and, generally, when the acts, or even silence of 
the other sharers, may have given him a credit, and 
the alienee had no notiee.(*) It is obvious that, in 
a multitude of cases here contemplated, fraud and 
collusion, on the part of the co-heirs, would be im- 
putable; and, wherever this is manifest, the oonse- 
quence is so likewise; once ascerteined, it, never is to 
succeed. (^ But, wherever they appear to have been 
unconscious of a transaction militating against their 
interests, the policy of the law would be, to exact of the 



(1) Sricritfanii, no^ to ,pm. Vah. ch. IL 2a. 
2 Dig. 104!. 

Daya Crama^ Saagraha, ch. XI. 2, a. 7. 

(2) 2 Dig. 104. 

(3) 2 Dig. 105. • 
Append, p. 284. — £. 

Anuncbmid Kai v. Kishen Mohiin Btinoja ; Beng. Rep. 1805. p. 32. 
Rajboiubh Bhooyan v. Mt. Buneta De; Id. ante 4805. |>. 48. 

(4) Append, p. 277. — C. 

(5) Meau, ch. VUL 165. 
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peiBcm BO dealing with the mahager, or otber member * 
of tiie family tlitia abusing hk power, the most extreme 
caution ; for, though the want of notice may be alwayf 
pleaded on, the part of the alienee, yet it i» to be so pleaded 
a3 a circ^mstance only, and not in bar ; nor, even as a 
circumstance, is it to be attended to but with much reserve; 
opeo, as it must always be, to argument, and leading to 
endless uncertainty, as well as to perjury; — ^ much bet- 

r 

ter is it, that the rights of subjects should depend upon 
certain and fixed principles of law, rather than upon con^ 
jstructive inferences^ by which justice, is but too ofien 
milled, and loose and pernicious practices encouraged^ to 
the subversion of property ! In favour of a bondjide alienee 
of undivided property, where the sale or mortgage could 
not be sustained ^ against the family^ such amends as it 
iu:>uld afford would be due, out of the share of him, with 
whom he had dealt; and, for this purpose, a c^wt would 
be waxrajited in enforcing a partition. (*) The necessity of 
inquiry, on the part of persons dealing with a family that 
may be undivided, will be naturally greater, where minors 
happen to be concerned; who, in general, will not be 
bound but by necessary acts, or such as are evidently for 
their benefit ; the jealousy^ in their fcvpur, of the Hindu, 
corresponding with that of the Engli$h law-C) To what 
specific charges, on behalf of particular members of the 
family, the joint fund i« liable^ will be the subject of a 
distinct chapter.^) 



(1) Append, p. 283.-— C. 
(4) Append, p, 28«. 296.— C. 
(3) Post, ch. X. p. 296. 

N 2 
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ll. As. to the right of partition, it is far from commen- 
surate with the interest existing in the property ; numbers 
being eventually concerned, who cannot demand a divi- 
sion. Thus, the females of the family have a right to be 
maintained, and provided for out of it, as will be seen in 
the chapter just referred to. — But, since a wife cannot 
claim partition as against her husband, nor a daughter a 
share upon its taking place in the life of the father, (^) so 
neither can the one, nor the other, generally,(*) call for it 
after his death. This can be done by those alone, who are 
considered as heirs ; in cpntradistinction to thosie, who 
have a claim only to be maintained, — of which latter de- 
scription are the widow or widows of the deceased, leaving 
at his death male issue; — the principle being, that the 
right is' co-ordinate with the gift of funeral cakes. (^) It 
may take place with reference, to one only, leaving the 
rest as they were before, undivided ; or, it may be gene- 
ral, all consenting. According to Menu, it has been 
thought to be prohibited during the life of the mother ; 
his words being, that, " after the death of the father and 
" mother, the brothers may divide the paternal and mater- 
" nal estate." (*) But the author of the Smriti Chandrica 
has explained the meaning to be, that the death of the one, 

. • • - •■ * ■ 

and of the other, has reference distributively to their re- 
spective property; so that the ; partition of the father's 
may be made, living the mother, and that of the mother's, 
while the father is yet in existence; there being no reason 

(1) Ante, p. IIT. \\9, 

(2) Ante, p. 14«. 

(3) Devala, S Dig. 10. 

(4) Menu, cb. IX. 104/ Daya Crama Sangraha, cb; Till. 1. 
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to wait the demise of both, in order to divide what has 
' belonged to either; neither having ownership in the 
other's property, where there are children. Jimuta 
Vahana, indeed, denies the lawfulness of distribution, 
while the mother survives, Q) but his opinion is con- 
strued by his commentator Sricrishna, and others, as im- 
porting only that such partition is wrong, not that it is 
null.Q And the result of u careful examination by Mr. 
Colebrooke, of every material passage applicable to the 
point, was, that a division, living the mother, is competent 
throughout every province, that of Bengal excepted; 
where the prohibition, after all, is considered, by the 
best authorities, to be merely ethical ; so that a division 
in breach of it is not even there invalid. (*) But, where the 
deceased has left several widows, with sons, more or 
fewer, by each; in such case, if the number by each be 
equal, in order to avoid the trouble of a more detailed dis- 
tribution, the allotment may be to the mothers, leaving it 
to them to sub-divide among the sons, instead of dividing 
. to the sons in the first instance; a mode of division called 
Patni-bhaga, or division by wives, in contradistinction 
to Puttra-bkaga, or the division by sons.(*) In this 
there appears nothing unreasonable; but the principle 
of this mode being, that the division to the wives is always 
to be an equal one, its effect becomes very different, where 
the number of sons by each varies. As, if one wife has 
one son, another three, and a third six> and each wife 
takes a third of the property, it is evident that the shares 

(1) Jim. Vah. ch. III. sect. i. 13. 3 Dig. 78. 
(3) Note to Jim. Vah. ch. III. sect. i. 1. 

(3) MSS. penes me. 

(4) J Dig. 572. 575. 3 Id. 1 10. 
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of the dOM, ^I by the same father, will be vciy difkreat 
Sounnattirat a mode of divisioii, therefore, is allpwed oiily 
among Sudras ; nor, among them, but where there i» a 
custom for it, which must of eourse be strietly proved ;(^) 
though it is said to prevail in the Southern territories of 
India as much as did ££>rmerly the custom of gavelkind in 
Kent; thus, to a certain extent, but still in the Sudra class 
only, superseding the law of the Sastras; and, to this 
opinion, the frequency with which references of the kinrf 
appear to have been made> in the courts of the Company 
in the Peninsula, seems to give countenattCe.(*) The same 
text of Menu, last cited, is also referred to, as inconsistent 
with the right of a single co-heir to call for partition, since 
it speaks of ** the brothers being assembled for the pur- 
" pose ;" — ^but the construction hai^ been different, and the 
right is distinctly affirmed by Jimuta Vahana.(*) It seems 
equally clear, that it may be enforced for the benefit of a 
minor J as where his coparceners are committing waste* 
In. such a case, his gnardian, or, in default of one, any 
relation not interested. Would be competent to institute a 
suit for the purpose ; (*) ty which his share, being sepa- 
rated, must be secured for him till he come of age ; other- 
wise, as against him, a partition would be void. (*) Upon 
the same footing, in this respect, with minors, are absen- 
tees, residing in a foreign country; (<») whose consent, 

(l)Sumnm Singh v. Kheclan Singh; Beng. Rep. 18 14, p. 445; where th« 
custom in question is called Koolackar. 

(f ) Append, p. 28S to t91. and Append, to ch. XII. p. 413. 

(3) Jim. Vah. ch. III. sect. i. ^16. 
Append, p. 293.— C. 

(4) Append, p. 209, 210. 294.— C^ 

(5) Append, p. 296.— C. 

(6) Ante, ch. V. p. 116.' 
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ftt the tUne^ not being attainable^ partition i&ay protoed 
without it, the law enjoining the preservatiofi of their re* 
spective shares, till the one arrive at majority, and the 
other returns ; and this, in the case of the latter, to the 
tefxtent of the seventh in descent, the right of parceners^ 
retnainiiig at hofm% being lost by dispossession beyond the 
fmrth. Q) Admitting the consent of thel mother^ where 
livings not to be universally necessary, in those parts of 
Itidia where it may be dispensed with, if a widotf of a 
deceased co-heir happen to be pregnant at the time of his 
death, or be supposed to be so, either partition should 
wait, or a share should be set aside, to abide the coil- 
tingency of her having, an after-bom son ; failing which, 
it reverts, and. is distributable, subject to the mainte- 
tnnce of the Ttridow. Or, should such a birth take 
place subsequent^ though not apprehended at the time^ so 
as to have suggested the reservation of a share, an allot^^ 
nmit must be made, by contribution amoug the parceners 
who have divided, making due allowances } as in case of 
ptirtition in the life of the father. Grandsons^ claiming 
by representation, distribution in their case must be 
settled through their deceased fathers; the aggregate 
sons of each being entitled per stirpemy not to an equality 
individually with their uncles and cousins. (^) And, as 
on pattition by a father, so amoi^ co-heirs, any one^ not 
wanting his' share, may wave it by acceptance of a trifle, 

(1) Jim. Vah. ch. VIII. 

Vrihaspati, 3 Dig- 440. Id. 448. Id. 10. 

Daya Crama SaDgraha, ch. X. 

Ante, p. 116, femd Append* p. 330. — E. 
(«) Mh. on Inb. ch. I. sect. v. 2. Catyayanai 2.-3 Dig. r. Id. 82. 

Append, p. 
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such acceptance operating as an estoppel against his claim 
ever after. Q 

III. As to the property/ to be divided. — Upon -partition 
in the life of the father, there is, as has appeared, a mate- 
rial difference between the ancestral property, that has de- 
scended, and what has been since acquired; the distribution 
of the latter being subject, in some degree, to the will and 
discretion of the father ; Q) but no such distinction exists 
^upon partition among co-heirs, whose right attaches alike 
on both kinds, and among whom the division . of, every 
thing must be equal. Things destined to religious uses, 
indeed, remain in common; except that the idols of the 
family are, by some texts, assigned to the eldest son, 
deductions in favour of whom are, by the modern law, 
in general, obsolete, (f) Such is the general rule, founded 
on the supposition of the property not inherited having ' 
been acquired by the joint labour of all, or under circum- 
stances rendering it common. But this not being always 
the case, and other considerations intervening to modify 
the right, this part of the subject will be best discussed, by 
considering, 1. What things are impartible^ with the 
reasons rendering them so. 2. Such as are partible in- 
deed, but in a special manner. 

1. As to things vesting in an individual of a family, 
in exclusion of the other members, the instance of 

/ 

(1 ) Menu, ch. IX. ?07. Ante, ch. V. p. 124. 

(t) Ante, ch. V. p. 1J«3. 

(S) Jim. Vah. ch. III. sect u. 27. 

Mit. on Inh. ch. I. sect. ii. 1. 6. Id. sect. iii. 4. - - 

Neclkaunt Raj v, Munee Chowdraen ; Beng. Rep. ante 1805. p. 65. 

Append, to ch. V. p. 121. 
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Rega&tieSy and of ZemindarieSf standing upon the same 
ground, has been already noticed ;(^) of which it has been 
thought, however, that it is the ruling power only that is 
not subject to: division; while the eflfects and private 
estate, of a sovereign, like those of any ordinary indi- 
vidual, are in common, and distributable among all his 
sons.(*) This seems to be the only instance of the kind, 
the exception arising from the nature of the thing,*^ sanc- 
tioned by custom. It may be convenient, howfever, to ad- 
vert here to some other subjects, upon which doubts have 
been entertained, upon no solid foundation. Such, upon 
a supposed analogy to a corody^ as well as on the 
ground that partition of them among a number, for 
whose maintenance they cannot adequately provide, would 
defeat their object,* are the Mara Vurtanahy' Bazar 
Vurtanahy and other dues accruing to the conicopoly 
of a village; which, though agreed to be heritable, 
have been denied to be divisible.(') But a corody^ 
being the grant of an annuity assigned upon some par- 
ticular fund5(*) if made to one of an undivided family 
and his heirs, with nothing in it to control the ope- 
ration of the law, would, upon the' death of the grantee, 
leaving sons, descend in common, and be divisible among 
them on partition.(^) It is the same with a village 
granted in Srotryumji^ — a favourable tenure, conferred 
occasionally by government, in consideration of the indi- 

(1) Ante, p. 175. 

(f ) Append, p. 263.— E. ' 

(3) Append, p. 997.— E. 

(4) 2 Dig. 163. 

(5) Catya^ana, 3 Dig. 375. 

(6) Append, p. 299. 
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Vidual mei'its of the grantee. SuppoBing the graat to be 
exclusive, it would not be partible amoiig collaterals ;Q 
and consequently, upon the death of the Srotryumdat^ 
leaving dons, their uncles not sharing in the inheritance^ 
it would descend (not to the eldest me/ely, but) to sdl iht 
sons in common. And, as to this leading to endless diti* 
sibility, the objection^ being inh^ent, cannot be help^, 
tmless obviated by the terms of the grant, importing a 
particular limitation ; since, otherwise, the law must pre* 
vail. Nor i^ the case of the conicopoly distinguishable 
from that of the varioM officeis attached to the pagddsis^» 
and other religious establishments of the natives, th^ 
rights of Brahmins attendant upon funerals, and the like ; 
which, however some of them may be disposable by rega-- 
lating the periods of their enjoyment, as they are in gen^ 
ral hereditary, so are they likewise common and divi- 
sible ;(*) as are ^ho Jaghir€g.{^) But lands endowed for 
religious purposed are not inheritable, and consequently 
not divisible, though the management Of them may bej90.(*) 
impartibility results also from appropriation ; upon which 
ground, as well as to obviate the inference from their hav- 
ing been obtained at the expense of the joint estate, it haA 
been thought right (it seems) expressly to declare, that 
wives continue to belong to their respective husbands, 
upon, and after partition. Such is the explanation given 



(1) Purtaub Bahauder Sing v. Tilukdhasee Sing; Beng. Rep. 1805. p. 101. 

(2) 3 Dig. 375.— Append, p. 302.— -C. 

Mt. Rajoo 0. M t. Buddun ; Beng. Rep. 1812. p. 327. 
Kalachund Chuckurbnttee v. J. Chuckorbattee; Id. 1809. p»ili, 

(3) Append, p. 263. — ^E. 

(4) Elder widow of Raja Chutter Sein r. Younger do. of do.; Id. 1807, p. 103. 
Ante, p. 173. 
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of " wi&ttieii/' m the seveiral texte enumerating things that 
are exempt. They ate said to respect the wives of the 
ed-heir9^ the female slaves of the faiAily being clearly par- 
tiible.(*) tlpott this grotind rests the exemption 6f the 
dotLes and jewels of the different metnbers of the family^ 
whether mate or female ;(*) bnt it is confined to such as 
have been nsually worn; habitual wear (says Jagaimatha) 
being considered as a mode of acquisition* (*) So, by the 

» 

English law, under similar circumstances, it is matter of 
reference, in the Court of Chancery, to the Master, to in- 
quire what jewels, or other things, a lady is entitled to, for 
her paraphernalia; wbA that the same be retained by, or 
delivered to her. Bat, by the Hindu law, clothes of value, 
as court-dresses and the, like, worn only on particular dc- 
easions, in which all are interested, remain, on parti-* 
tion, as before, for common use, unless sold; in which 
ease, the proceeds are distributable. (^ And, even of 
common apparel, if one happen to have much more 
than the rest, the difference nrast be adjusted, excessive 
disparity being in all things forbidden. The same 
principle of appropriation extends to slave-^girls ; with 
respect to which, where there are in a family several, of 
whom any of the members have been in the habit of em- 
ploying one in particular to rub his limbs, or for whatever 
other purpose, his property in her may be confirmed, 

(1) Jim. Vah. ch. VI. sect. u. 23, 24. 3 Dig. 382. 

(2) Menu, ch. IX. 219. 3 Dig, 372. -^ 
Jim. VaJd. ch. VL sect. ii. 14. 

Mit. on Inh. tb. I. sect. iv» 17. 19. 

(3) Daya Grama Saaigtaha^ eh. IV. sect. ii. 13. 

(4) 3 Di^. 376, et seq. Id. 361, et seq. 

(5) 3 Dig. 373. Append, p. 304. And Append* to eh. X. p'. 
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when they conie to divide ; without regard to any acci- 
dental difference between her and the others, as to age, 
strength, or other qualities ; provided that, upon the 
whole, the partition be equal. Q) If there be but one, it 
can only be done by compensation. Q And, where there 
being but one, there have existed no such appropriation, 
she may be distributed by computation of time and work 
(alternis vicibus)^ like any thing else physically indivi- 
sible, Q and which, therefore, where many are concerned, 
can only be enjoyed by turns, or in common, subject to 
specific distribution by means of sale. (*) Wfth respect 
to women of the kind alluded to, that have belonged 
specially to the father, or other ancestor, they are not to 
be distributed, but maintained, as long as they continue 
to conduct themselves irreproachably. (*) And, as to 
other things that were his, in a peculiar sense, such as 
clothes and ornaments, his bed, with its furniture, as well 
as his conveyance and the like, "after perfuming them 
" with fragrant drugs, and wreaths of flowers," they are 
directed to be given to the person partaking of food at 
his obsequies. (^ Any other particular article, as a horse, 
or carriage, may be exempt on the same ground ; and, 
analogous to what will be stated hereafter, with respect 
to acqxiisitions by science, — ^books, tools, and implements 



(1) Menu, IX. 219. Gautama, 3 Dig. 380. Id. 374. 
Jim. Vah. ch. VI. sect. ii. § 24. 

Mit. on Inh. ch. I. sect. iv. $ 22. 

(2) 3 Dig. 384. 

(3) 2 Dig. 505. ■ Vriliaspati, 3 Id. 379. . 

(4) Jim. Vah. ch. I. 10. 3 Dig. 373. 379, et seq. 

(5) Mit. on Inh. ch. I. sect. iv. § 17. 22. — Id, ch. II. sect. i. $ 7. 28. 

(6) Mit. on Inh. ch. I. sect. iv. $ 17, 18. 22. 
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of art belong generally to those who can best employ 
them, the rest taking to other parts of the property, 
unless where the whole consists of nothing else ; 
in which cdse there must be a general distribution, 
or a sale, and equal division^ of the proceeds. But 
the most general ground of impartibility is separate 
acquisition. The common stock (as has been already 
observed) may consist either of ancestral, or of acquired ' 
property, or of both; and, having been augmented or 
improved, the benefit, on partition, as well as during 
the period of joint occupancy, accrues to all alike, with- 
out regard to the degree in which each may have con- 
tributed to its enhancement. It is like accretion, under 
the civil law. The property is substantially the same 
that it was, though . rendered more valuable by culti- 
vation and care.Q But a member of an undivided 
family, continuing such, and enjoying, in common with 
his co-heirs, every advantage incident to their unsepa- 
rated state, may, in the mean time, acquire separate 
property to his own particular use; in' which, upon a 
division, they will have no right to share. But the 
acquisition, in order to be so, must have been an ori- 
ginal and independent one ; the essence of the exclusive 
title consisting in its . having been made by the sole 
agency of the individual, without employing for the 
purpose what belongs in common to the family. If the 
family property have been instrumental to it, it vests in 



(1) Mit. on Inh. ch. 1. sect. iv. 30, 31. 3 Dig. 387. 
- Puitaab Bahauder S. v. Tilukdhasee S. ; Beng. Rep. 1807. p. 101. 
Sheopenhaad S. v, Knlunder S. ; Beng. Rep. ante 1805. p. 82. 
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th« hmilj.Q) Whether it have beela ho, to the eflfeot 
of rendering joint that acquisition which was, in fianAj 
the product of an individual, may be /sometimes a 
question of nicety, suited to the subtle disquisition of 
Hindu lawyers. Assuming a9 a Hindu principle, that 
iie minimis non curat lex^ (it being said, on another oo* 
casion, that '^ things of ordinary value may be givw up, 
^^for they are mere chaffy' (^)) in the instances adduced, 
of a coparcener, in the practice of separate agriculture, 
taking a rope for his plough out of the commim Atoek, 
or of one beting alms, in a pair of shoes that. had 
belonged to it,(^) it might be disputed, whether such 
contributions could invalidate his pretaisions to an e^s- 
clusive right in property so acquired. The question, m 
these cases, must be one of discretbn. (^) It seems 
agreed, that mainteoattee in the family, during ^tbe 
period of the separate acquisition, though it contribute 
to the end, is not alone sufficient to affect it witji 
a joint character, the expenditure for the purpcise 
being incidental. (^) As well (says an author) might it 
be said that it should be common, inasmuch as the 
acquirer '^ sucked his mother's milk," (^) So, though 
there should have been ever so considerable a disburse- 
ment from the family property, on his initiation^ or 



(1) Mf nu, IX. 208. 

Jim. Vah. ch. VI. sect. L $ 5, 10. %X, 24. 

(2) 3 Dig. 381. 

(3) 3 Dig. 3.58. — Append, p. 

(4) Append, p. 306.— £. 

(6) Jim. Vah* clu VI. sect, i. j. 47. Appead* p. 310.— E. comtra. 
(6) Visverupa, Jim. Vah. $h, VI. 1. $ 48. 
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wsffri%g§, neither will thb 9ubject his itidividual gvim 
to be participated j Q because every tbipg Qf tb? kia4 
13 ^ollat^al to them, and not with the view in quegtioi^ ; 
whereas, to fa^e the case out of the rule, where thejr^ 
has been no conjoint labour, the common fund must have 
b^n directly instrumental. («) The rule applies to alJ 
th^ various p^pd^s by which, property is acquirable, a$ 
i^griculture, mer^handisei service, i^cience, and military 
%Qhiev^x)ant ; with gifts, or presents; a@ also to wh^^t- 
§ver may h^ve been recovered, by an unseparated mem" 
b^r, of family property, which, in the time of the au- 
eiestor, had been lost, (f) But, with regard to a gift, in 
ord^ to its vestjng separately, it must have been pure in 
its motive, and personal in its object; for, if it were in 
return for something previously given,- it would be 
tiable to be considered as common property, common 
property having been used in obtaining it. (*) Not that 
wherever there have been mutual gifts, the ^ift to the 
coparcener is necessarily partible* It depends uppn ^he- 
ther the one hitve been m consideration of the other, 
a present made, with a view to a return. Q A gift under 
euch circumstances loses the nature of one ; do ut des, it 
18 too like a contract, the result of which is common. 
Nuptial gifts, which a man receivei^ with his wife, -are 



(1) Jim. Vah. ch. VI. sect. i. § 49. 

(2) Jim. Vah. ch. VI. sect, i. $^16. 46, et seq. ^ Dig. 559. 
(S) Jim. Vah. ch. VI. 1 . 36. MiJ. oa Inh. ch. I. iv. 6. 

(4) Menu, IX. 206. Jim. Vah. ch. VI. i. 7, et seq. 

\ Yajnysiwalcya, 3 Dig. 343, Mit on lah. ch. I. !▼. 1. 
Nareda and Vyasa^ 3 Dig. 9^4. 

(5) 8 Dig. S63, et 9eq, 
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particularly noticed as exclusively his; (*)— which is the 
more remarkable, as, the funds of the family must bear 
the expenses of the marriage; but, as already intimated, 
this does not render them partible, the expenditure being 
incidental only. So, as to what is received at a marriage, 
in the form termed Asura^ at which presents are made 
by the bridegroom to the father, or kinsmen of the bride.(*) 
It must be exclusive also to the donee ; for, if it be made 
on the ground of his being the son of a particular person 
named, all the other sons (if any) participating in -the 
consideration, the effect of common relationship prevails ; 
and it is the same as though it had been expressed as 
fop all, in which case there could arise no Question as- to 
the effect. (') It is of no importance who the giver is, 
and therefore, upon principle, a gift by a stranger through 
commiseration should be the donee's ; yet such a gift 
enures to the benefit of the family of which he is a member, 
though not referable to the joint funds; and treasure 
found is another exception ; both alms and it being, at 
^ all events, partible. (*) The instaiice of presents is of this 
importance, that it is the most usual mode in which 
acquisitions are made, without expenditure ; (^) particu- 
larly among the Brahmins, with whom they are one of 
the seven recognized m^ans of acquiring property, 
though not a commendable mode, even when reteived 

(1) Menu, IX. 206. Jim. Vah. ch. VI. sect. L $ 9. SS. 
3 Dig. 363. Daya Grama Saograha, ch. IV, sect. ii. 

(2) Mit. on Inh. ch. I. sect, iv, § 6. 
Menu, ch. III. 25. Ante, p. 42. 

(3) Snctishna, note to Jim. Vah. ch. VI. sect. i. § 51. 3 Dig. 401. 

(4) Sriciishna, note to Jim. Vah. ch. VI. sect. i. § 37. 

(5) Jim. Vah. ch. VI. sect. i. § 8. Menu, X..115. 
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froBd respectable persons ; while dicceptance of them 
from low ones is so much the contrary, that it requires 
tp l>e expiated by abdindonment and rigorous devotion. Q) 
And, though the benefit of them belongs, in point of law^ 
to the individual, in practice, partition of gifts is said 
to be not uncommon, particularly among the liberal ; 
founded, it tnay be; sometimes, on the mistake of sup- 
{HDsing an acquisition* to be subject to partitioii, simply 
because it was obtained by an unseparated coparcener*,' 
According to an ancient opinion, that has been refuted. (^) 
Next, as to property recovered; at whatsoever time lost> 
and referable to whatsoever title, so il be family pro- 
perty, (») being redeemed, without use of the common 
istock, it belongs exclusively to the recoverer, notwith- 
standing the former right. (*) The recovery, however,^ 
according to some authorities, (*) must have been with 
the privity of the co-heirs, unless there appear, to have 
been an abandonment by them, of which silent neglect on 
their part may be evidence. (^) It must at least have been 
bond fide J that is, not in fraud of their title, by anticipating 
them in their intention of ' recovering it. Still less would 
it foe available to exclude partition, if pursued in face of 



(1) Menu, ch. XL 24; 42. 70. 254,. v 

(2) 3 Dig. 401. . Jim. VaJi. ch. VI. sect. i. $ 55. Id. ifect. ii» $ 13. 53. 

(3) SricriBlma, note to Jim. Vah. ch. VI. sect. i. $ 33. Id. ii. 37. 

(4) Menu, IX. 209. Yajnyawalcya, 2. 3 Dig. 343. 
Mit. on Inh. ch. I. sect. iv. $ 1. 

Jim. Vah. ch. VI. sect. i. $ 40. 

Daya Crama Sangraha, ch. IV. sect. ii. 11. 

(5) Mit. on Inh. cb. I. sfect. iv. $ 2. 
.Chande8wara» Contra. 3 Dig. 364, 365. 

Append, p. 3tl. — C. and E. 

(6) I Dig. 214. 
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an express injunctiim on their part. O It is Hid dQW^.bj^ 
Jimuta Vahana, and in the Mita^hara, bn th^ ^uthi^i^ 
of SanchaV that land is not included inthiatul^; k positiop 
not admitted by Jagannatha. (*) As t6 gains by p:imfiey 
the rule applicable to these embraces a variety of paffticu-^ 
lars, the root (md) from which the Scmsciiit word. (t?i<?yaj 
science) is derived, signifying any knowledge, or 8kilh(*) 
"In fact, (says Jagannatha,) m all cases whittsoeip^i; 
" wherein superior skill is required* the wealth gained, ii 
" technically d^iominated the acqmisitiim of science."^^) 
Henc^ beside what may be gained l^ it in its mot^ dnrect 
and appropriate sense, it includes what is received by. a 
teacher from bis pupil, or by a priest from those/£p9f 
whom he has officiated ; a fee for an. opimon in law, t>r. 
upon any other subject on which the receiver may I^ito. 
been professionally consulted ; a literary priise; or a »e*? 
ward for reading in a superior manner ; not to mentiiKOr 
what is won at play. (^ It extendi also to die libeml 
and elegant arts, anorong whiqh working :<in meteKlo)^ 
practised in the East, is enum^afed^ with xm|sic and 
painting. Thus, having taken gold, for instimce^ ^mA 
made it into . bracelets^ the omameftt, sol&k liftiespck^tii 



(1) S Big. 367. Daya Crama Sangraha, cb. IV. ii. 6, $. 
(3)Saiicha,dDig.375. Yajnyawalcya. Id. 34^. 

Jim. Vah. ch. VI. sect ii $ 38, 59. Mit on iDh. cb. I. fl^ct. iv. $ 3. 
3 Dig. 367. 

See also, Beng. Rep. ante 1805. p. 36 ; which seems t9 have been a case 
-of land. 

(3) Jim. Vah. ch. VI. sect. ii. $ 17. 

(4) 3 Dig. 339. 

(5) Jim. Vah. ch. VI. sect ii. $ 1 to 13. Catyayana, 3 Dig. 333. 
Daya Ciama Sangraha, ch. IV. sect. i. 13, et seq. 

2Dig. 65. 179. 
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thi mftterial^ is oommon and partible ; while the value, 
superadded by the skill of the artist, regarded as an ac» 
quisitionmade through science, is subject to the rule ^p^ 
plicable to that particular subject. Q With respect to 
gains by valour, fallmg under the same consideration, Q) 
by these, technically understood, is not meant mjlu 
ixry pay, which, as to its partibilify, is not distin^ 
gttishable from any other ordinary acquisition ; Q but 
sucli, where extraordinary prowess has been displayed ; 
being resolved by Menu,(*) and olfhers, into the reward 
of a gallant action in the field, or into spoil taken 
under a standard, after a rout of the enemy ; of whichb 
latter it is remarkable^ .that, as with us, it does not vesti 
without the assent of the king.(^) By the ancient law^ 
acquisitions by the elder brother, without use of the family^ 
property, wa'e partible with such of the rest as had culti-j 
vated learning ; on the ground that, aftet the death of th^ 
father, being in loco parentis, he could not acquire foE 
himself exclusively ; but this consideration of the elder 
brother gradually subsiding, the distinction is worn out, 
9nd he stands, in this respect^ as in others, now, upo^ 
the same footiag. with any other. C) Wherever there has 
eiirted anse of the jomt funds, or a common exertion of 
the co-heirs, in either of which cases the acquisition is par- 

(1) ^im. Vah. ch. VI. sect. ii. note to $ 1, and § 11 . 

(2) Jim. V^. ch. VI. sect. 1. S 10. 12, and note to J 51. 

' (3) 3 Dig. 346, et seq. 

(4) Menu, cited in 3 Dig. 367. 

, Ca^yaHA, cHed in Jim. Vah. ch. VL 1. 20. 

(5) 2 Die* 1^^- ^^^ 

(6) Menu, IX. 204. 109, 110. 
3 Dig. 371. 

Jim. Vah. sect. i. $ 54. • 

o 2 
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tible, the acquirer^ takes a superior share; In all other in^ 
stances, that of property recovered excepted, a shkre, 
extra the number that is to divide, is given to the special 
acquirer, beyond his equal share; and, if more than one 
have been concerned with him, they participate in ihe 
excess.Q In the instance of property recovered^ the 
special claim of the recoverer is to a fourth only, instead 
of to a double share ; the merit of recovering what has 
only been withheld, not being considered equal to that 
of making a new acquisition.(^) But whether by this is to 
be understood a fourth of the whole property recoyeredy 
or only a fourth of an equal share, added to a share/ 
seems uncertain . (') Claims to extra shares may of course , 
be adjusted, with ., consent of parties, being sometimes 
treated as discretionary in amount(*) But the specific 
measures are as has been stated. This effect of the use 
of the joint stock, in rendering separate acquisitions, in 
general, cominon, is attended sometimes with injustice^ 
where, in cases of small patrimony; large fortunes are 
made by the unaided exertions of entetprising parceners / 
6f which the benefit may eventually be shared by drones,: 
who have in no degree conduced to their accuniulation.(^ 
Nor, to obviate this, is there any resource^ where timely 
reparation has been omitted; a right to the benefit of 
each other's labours being incident, where copartner- 

(1) Jim. Vah. ch. YI. i. 28. - Mit. on Inh. ch. I. iv; 29. 
Vasishta, 3 Dig. 356. 405. 

(2) Jim. Vah. ch. VI. sect. ii. 39. 5 Dig. S66. $67, 
Radhachum R. o. Raghoommda R* ; Beng. Rep. ante 1805. p. $€• 

(3) Jim. Vah. ch. VI. sect. ii. 38. Mit. on Inh. ch. I. ir. 3. 
Note to 3 Dig. 366. Beng. Rep. ante 1805. p. 36. 

(4) Append, p. 317. — E. 

(5) Ante« p. 126. Append, p. 360. — C. and E. 
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ship has continued, and the joint property been instru- 
mental. But, where the latter has not been the case, thei 
claim to participate fails, though made by an unseparated 
member.Q 

2. As to things specially divmble; they. are distinguish-, 
able from such as are impartible^ in that the latter are so 
upon the grounds that have been stated, the former, iu 
point of fact, beipg of a nature to render division incon 
venient, if not, as is often the. case, impracticable; and 
for /which, therefore, a virtual partition is substituted, 
where a direct one cannot easily, if at all, be had. Such . 
are a road, a way, pasture for cattle, or a well ; with other 
itistances that have been already incidentally noticed ;(•) 
and of which the number and kind are indefinite, liable 
to be modified by custom, whether local, or applicable to 
a particular class or community ;(^) — and, in general, 
where this does not interfere, equality, subject to conve- 
nience, being the object, the means of attaining it appear 
tabe left very much to the suggestions of reason and good 
sense, having regard to the circumstances of families,' and ^ 
the nature of the'property to be divided. 

IV. How. partition takes place. Under this head are tp 
beconsidered ^r^?, the modes that may be resorted to for 
partitioii; secondly the rules to be observed in making it. 

L As, on partition by a father, so upon that which 
takes place after his death, beside the method by casting 

(1) Soobuis Lai v. Hurbtms Lai ; Beng. Rep. 1805. p. 7. 

(2) Append, p. 305 C. • 3 Dig. p. ,372, et seq.— Ante, p. 188. 

Daya Cfama Sangraha, oh.. IT, Mct. ii.. 13, et Heq. , 

(3) Catyayana, 3 Dig. 375. 
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of lots,(*) arbitrators may be employed, iii which case 
it is public ; or, it may be ajqcmtged privately among the 
parties, either with, or without the mediatioB of friends.(*) 
In either of the last mentioned courses, the law prescribes 
an instrument in writing, called by Vrihaspati **the writ- 
** ten memorial of distribution," but it has not rendered it 
indispensable.^— It may be here remarked, that the ini4 
struments and agreements of the Hindus afe^ in point of 
form, models in their way. Penned in general by the yih 
lage accountants, (conicopolies,) while they express eveiy 
thing that is material, they do so with a compactness and 
precision, not easy to be surpassed. A regular instru 
fnent of partition, being entitled according to its purport, 
the things distributed by it are specified by name^ and 
may be inventoried on the back, the amount being noted 
also in figures, to preclude any fraudulent ins^tion sub^ 
sequent. But they are considered to be best enume^ 
rated in the body ; and this, so as to shew what each has 
received, that the fairness of the division may app€%tr« 
With the date, the names of the parceners ^re inserted, 
designated by those of their fathers, the same names, 
among Hindus, being usually common to many; for 
which reason, the paternal flames of the drawer of the 
instrument, and of the witnesses to it, aire added. Wbea^ 
it is olograph J there is the less necessity for witnesses; 
but they are in all cases recommended.(*) The greatest 



(1)2 Dig. 518. 
(2) Append, p. S19.— E. 
(5)3 Dig. 408. Append, p. 321. 3^3, 
(4) Vrihaspati, S Dig. 40t, miih ike cdmmentaxy. 
Yajnyawalcya, 1 Dig. 23. 
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eredit attaches to s«ch an instrument, executed in the 
presence of, and attested Wthe Raja, and his officers ;0 
hy y^bich is to be nnderSOod simply a public, authen- 
ticated attestation. What the laW expects in general is, 
that it should be attesteii by kinsmen ; the Want of whom, 
hbwevar, and <he consequent su]bstitutidn of more distant 
iN^latidns, or eveil of neighbdurs, is always open to be ex- 
|)lained.(^ Such in fact is the order, in which witnesses 
for this purpi6se are classed ; kinsmen being described as 
persons allied by community of funeral oblations, or as 
sprung frcHn the satne race ; relationSy as n^aternal uncles, 
and other collateral atid distant connexions of the family. 
2. As to the partition itself, accounts being previously 
fettled, and debts and other charges provided for,(^) what- 
ever course be adopted, the division of all, acquired as 
W^ll asano^tral, must be' intrinsically the same, i.e. in 
general, ^qnal, Without deductions ;(^) mttking allowance 
fer disqualifications resulting from defects, moral andphy- 
sical.(^ Even 'utider the old law, the right of prune- 
genkure, on partition, operated, only upon what had de- 
scended, not upon that which h^d be^n acquired. With 
rifegard to this, as unequal auginentation of that which is 
ancestral leaves it still what it was, equally divisible, so, 
whatever is entitled to be considered as joint, is alike 
partible among all, without attention to the degree in 
which individuals may have contributed to its production ; 



(1) 3 Dig. 416. 

(2) 3 Dig. 4U. 

(3) Post, ch. X. p. t«6. 

(4) Ante, p. 122. 

(5) Post, ch. IX. p. 213. 
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subject always to the special claim of any one> for extr;^ 
acquisitions. (^) So, where the enjoyment of , what is in 
common may haye been unequal, that of some having 
been greater tlum that of others, the shares upoA a division 
ar^ still to be the same, the law taking no account of 
greater or less expenditure, unless the difference be such 
as to exclude all idea of proportion, the obje<:t entirely 
[^elfish, or the circumstances of a kinid tp impute fraud. (*) 
If the family of one brother, being more numerous than 
those of the rest, have, in the. maintaining of it, incurred a 
greater expense, so it has been proportionate, and not 
excessive, the difference is not to be regarded when they 
come to divide; and the same principle applies as to 
what may have been laid out on the nuptials of a 
daughter, or the initiation of a.son,Q — occurrences, in. 
Hindu families, which, it will be seen, constitute a.ehargei^ 
on the joint property, where they are undivided.(*) But, 
if one, giving a loose to pleasures, in which the rest haye 
not participated, have thereby broken in upon the con^inQb. 
fund to an extent not to be justified, he will, upon partition, 
receive his portion diminished by what he has dissipated; 
though it is said, that if more than the amount of his share 
have been so expended, the law does not direct that the 
excess shall be considered as a debt.(*) So, in the Bengal 
provinces^ but Aot in Southern India, an unproductive 

(1) Menu, IX. 205. 2 Dig. 584. 

Mit. on Inh. ch. I. sect. iv. 31. 3 Dig. 387. 
Append, to ch. p. 

(2) 3 Dig. 391, to Ae end of the section. Append, p. 

(3) 3 Dig. 108. Daya Crama Sangraha, ch. VII. 29. 

(4) Post, ch. X. p. 230. 

* (5)3 Dig. 299. Vid. post, p. 218. 
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parcener may be, shared out of the property acquired; 
but must receive his portion of the original stock de- 
scended.(i) It is the same of a loan or gift, even for. a 
good (as for a religious) purpose, if made by a parcener on 
his sole account; or of a sale, a purchase,. or an hypothe- 

% 

cation; the principle being, that the patrimony, or famiB^ 
property is not to be. arbitrarily aliened ; otherwise, where 
the purpose and end have been the support, the interest, 
or the spiritual benefit of the whole.(*) 

V. With respect to the proof of a disputed partition^ 
though the law faydurd separation, by which religious cere- 
monies are multiplied,(^) it presumes joint tenancy as the 
primary state of every Hindu faqiily; and this especially 
among brothers, it being most natural for such ^^ to: dwell 
^^ together in unity." Important as the question may be to 
strangers, appearances as to the fact are not always to be 
;relied upon. The legal idea of undivided^ regarding, as it 
does, property^ a family may be sepwated as to residence, 
meals, and ceremonies, so as to seem even to their 
neighbours, as well as to others, to be divided, withont 
being so; remaining, in truth, united in. interest As, 
on the other hand, having parted property, they may 
have become legally divided by a severance in theiy 
worldly concerns ; and yet, continuing to live and eat 
together,(*) performing also , in common their solemn and 
accustomed rites, they will appear to be still united, though, 

(1) 3 Dig. 67. Ante, p. 126. 

(2) « Dig. 103. 3 Dig. 391, et seq. Append, p. 272, 274.^0. 

(3) Menu, ch. IX. 2 Dig. 534. 3 Id. 76. 

(4) Jim. Vah. ch. VI. sect. i. J 27. 
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in reality, aliidlo legsd purposeB, thqr are no longer so.^) 
This rendecsity inoreover, in many cases, where contested, 
(^ili often is,y difficult to determined, whether the family 
be, or be n^t, a divided onei The question may arisi^ 
among themselves, one member ^^laimiti^ partition, whfle 
the r^t insist upon its hkving already tkalcen place, at a 
time p9»t Or it may be raised by a^reditor, having an 
liftereM in considering it as omdivided) whereby he < ex!« 
tends the fund for the parjrm^it of his debt, tibe credit 
having perhaps been given under this idea, though in truth, 
perhaps, a mifltalten one. The-*bbscurity in which -it is 
sometimes involved, prbduxith^e, las it id,4oiot only of even- 
tual litigation, btitof occasional fraud and injustice^ may 
be^cttbributed to the 4aw, allo^wing partition, without the 
pras^ce of witnesses, or intervention of any deed; thus 
leacving a :tra&saotion of su^h possible consequence to 
others, as well as to-llie family, to be performed tin secret, 
testing in the breasts; and in thetoonsciousness^alone of the 
parties. Where^this has been the case, and the interest of 
any one k opposed^ to the claim, the fact remains to 
bexolledtedbfeom circwmstances ; observing, wherever the 
English rules of evidence do not prevail, the distinctions 
tib^tt hav^ been noticed, as to the order and credit of 
theiwitnessed;(^ ^ 

The presumption 'raised by Idle 'law, from'the natural 
fttatenof fomilies^ in 'favour of union, may be destroyed, 
l)y evidence of separate acts, inferring a contrary one, 



(1) 3 Dig. 417, et seq. 

Kbodeeram Serma ». Tiilochun ; Beng. Rep. ante 18p5, p. 37. 
(«)Ante,p. 199. 
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amoumting to proof of partition having taken place* 
Such are for this purpose religious ones, the religious 
duty of coparceners being single ; dressing food ; 

# 

transactioins iniconsistent with the idea of their continuing 
united, as naaking mutual loans, sale$, purchases, and 
ether contracts ; or becoming sureties, or witnesses fo!^ 
one another, on subjects of prapOTty^(*) 1^ which, a* 
indicating the understanding of neighbours, may bi& 
added, delivery to them severally of provisiotis, and 
pthei" dues, by the village peaBa2its.(^) Of each of these 
a little more at large, in.AeiT order, . 
- Of the religious duties of the Mijadjay some aire indis* 
pensable, others in their nature vohntary. Of the latter 
sQrt are sacrifices^ conseorations^ the stated oblations at 
noon or evening, with whatever else there may be of -k 
Similar kind> the performance or non-performance of 
which respects the individi^ merely. It being, tinder 
a^y circumstances, competent to discharge these jdiMffy 
or severally, it follows that the perfbrmanbe of them, 
the one way or the other, affcH-ds no inference as to the 
fl*ate to be investigated. The proof in question results 
fcom the separate solemolKation of such, the acquittal 
or neglect xkf which is attended with consequences be- 
neficial, or otherwise, to the individual, in his capacity 
oiyHou^keeptr^ (GrihoitaJ or maartcr of a family/flie 
third and most important order among the Hindus. Of 
this kiud are, among others, the five great sacraments, 

(1) Mit. on Inh. ch. II. sect. xii. 

Nareda, S Dig. 407. 4ir. Append, p. 321 to 325.-^0. and £. 

(2) 3 Dig. 421. Vrihaspati, Id. 427. Yajnyavalcya, 1 THg. t?28. 

(3) 3 Dig. 4291 ' 
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in favour of " the divine sages, the manes, the gods, the 
"spirits, ?tnd guests," enumerated, described, and en- 
forced by Menu; it being of such, of which it is said, 
that of undivided brethren the religious duty is single, 
i. e. performed by an act in .which dl join ; severing 
in them, .and performing them separately in their re- 
spective houses qfter partition. Q Still, such separate 
performance is not conclusive; it is a circumstance 
merely. (*) 

, Reciprocal gifts and mutual contracts are inconsistent 
with the relation . of . parceners ; in which, generally 
speaking, every thing is in common. They become evi- 
dence, therefore, where- they appear, of partition Having 
taken place. So, with regard to income and expen- 
diture, with the infinite dealings in which men's interests 
are concerned, carried on without consulting each other, 
and this publicly, and without reserve; the same in- 
ference arises, (') As to separate acquisition, it con- 
cludes nothing, sincC; as has been seen,(*)Lit may take 
place, ^consistently with copartnership. And, with re- 
spect to any one, or more, of the instances specified, they 
are but evidence ; though the concurrence of all, to 
constitute proof, is not requisite. (^ The one the most 
to be relied upon is, the taking food, separately prepared. 
Yet, as it may be matter of convenience, among parceners 



<1) Menu, ch. III. 69 to 81. Anon, text cccLczzYiii. 3 Dig. 4«0. 
3 Dig. 417, 418. 

(2) Append, p. 325. 

(3)3 Dig. 418. 

(4) Nareda, 3 Dig. 4ir. Id. 419 

(5) Jim. Vah. ch. XIV. 10. 
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having large families, : to have separate cookery, dress- 
ing their yicti:ials apart, this also is but a circumstance) 
which may be explained; or its eflFect, in point of evi- 
dence, may be removed, by shewing not separate, biit 
joint preparation of gi^ih, for oblations to deities, and 
the entertainment of guests, as" well aS; for other pur- 
poses which) among united co-heirs, are essentially com- 
mon. But, in general, a distinct preparation of food, 
after an agreement to separate, proves partition, and the 
previous agreement may in some cases be inferred froni ' 
that sole evidence;' but more satisfactorily in proportioil 
as a greater number of the inclicated circunistancea 
concur. Q . . ' 

Nor fcan brothers undivided, or other parceners, be^ 
xibmfe sureties, or give evidence for each other, any 
more than make mutual loans. The connexion, sd 
subsisting, forbids every thing of the kind. With re- 
gard to their being witnesses for, or against each other,' 
the restriction does not apply to cases of slander, vio- 
lence^ or the like; biit only. to matters affecting thie 
joint interest, and so raising a direct objection to theit 
competency. Testimony therefore between them, ad- \ 
mitted in such a case, implies paxtitibn. f) Jagan^ 
natha, in the close of his chapter on the subject, ad:^ 
mitting that liberties may be taken with the piatrimo'nyj 
inconsistent with the relation under which it is held, so 

as' lo render equivocal, as proof of partitiori, many of 

., ' , .' •< 

the acts that have been alluded to, sums up the whole 



(1)3 Dig. 421.428. 
(2) 3 Dig. 421, et fleq. 
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ill the, following words. ^^'In a^ doubt (says he)' xai* 
f ^ specting ia. prior distribution, among those who «^ 
^^ verally. transact commercial affiurs, and the like/ but 
'^ without having separated . their preparation of food by 
^^a pri^vious agreement^ wh^A (he ai^s) is the mk 
^^ of decbion, M the dispute concern that property^ to 
^> which the transactions relate ^-^Deduce the principle 
fVof decision (he answers) from reciprocal gift and re^ 
^^ ceipt : for» in that case> donation, which is an aot 
''done for a spiritual end, has been made in contemn 
<' plation of abuindant fruit from liberality to a kinsman; 
^^ Again, . the people know whether these co-heirs have 
'' separated their preparation of food by previous agsree-» 
^' ment or not Ag^in, do tihe peasants deliver to them, 
''severally, ihe provisions, and other dues from Iheif 
"village? Hence also a principle of decision may be 
"deduced. In like manner, the question m^y be 
',' termined by their aimual obsequies for a deceased 
"cestor, and by their worship of Lachmdy or othaf 
" deities, and the likow" On this topic Jimuta Ya4 
hana adds,(^) "this, and similar acts,, can osly be 
"done severally by divided' co-heirs; any one of 
" them mu9t therefore be considered as a presun^ptive 
"poof of partition, on failure of written, and oral e(vi« 
** dence."(') . 

■ » ■ 

VI. It remains to consider some mattirs subsequ^t, sup^ 
posing a p^artition to have taken place. In general, onoe 

(l)Jim. Vali.ch. XIV.9. 
(2) 3 Dig, 428, 
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miide) it catmotbe <^eiied,(^) — ^Yet, 1. if dS^ts that weie 
apt forthcomiBg at the timp^ be afterwards recomredim 
ft way td ^^rraot a claim to , partlcipatioa; aad, 2. 
mtioh more, if Concealment had taken j^w^ a discovery 
leads, to .^ second dijisi^n^rO ^^ ^^ latt^ caae> the tent 
dem^sa of the law^ aa to tibe means of ascei?taimng the fact^ 
is remarkable^ as if any thi^g like an exertion of authority 
for the purpose were, if possible, to be avoided ; by whlch» 
however, is to. be understood only^ that pensuasion is to 
b^ Ii9ed in the first . instance^ . rather than coercion ;(^) it 
hmig admitted, that, the former &iUng, more effectual 
QU^ea may fae i^sorted to^ such as ordeal ;(^)^ mode of 
Qpurse not to be adopted in our Courts, in. Which trinhi 
and proces$es.of all.sQi:ts are tob^ a^ccording to the pro*^ 
visiions of their respective charters, or commission)^. AU 
authorities: at the same time agpcee, that, to justify ^ ulti^ 
Biat^ proceeding of the kind, in xwcder to force a discovery 
fi^ttn an raiwilling concealer, there should be a. pfet 
cediag inquiry, founded^ not upon the light suspicion of 
wy individual, but upoi^inrcumst^nc^, the law forbidding 
haiiy recourse to . ord^. Q) This delicacy, suitable tp the 
ixfcti^ate rdlation of. the parties,^ is by ^pme referred tQ 
the. consideration^, that commiment is simply fk moral 
offence,(^ as opposed to theft^ .vfhi(^ is defta^ to^be the 
taking of another's goods, ^here there exists in the taker 



(l)Vriliaspati,3Dig.399, Id. 400. 

(2) Catyayana, 4. 3 Dig, 398. Id. 401. Jim. Vah. ch. XIII. j 7. 

(3) Jim. Vah. ch. XIII. $ 7. 

(4) Catyayana, 3 Dig. 395. Id. 402. 

(5) 3 Dig. 397.— See also, S Id. 9. Culluca Bhatta, 1 . Id. 440. 

(6) 3 Dig. 391. 
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no commoii pr6peirty.(i) On discovety, distribution takes 
place, subject to the question, whether the concealer, who 
would have fraudulently appropriated what he kept back; 
is to receive, with the rest, an equal share. That he 
should, may be cited a number of authorities, including 
that of Jimiita Vahana:(*) to these may be opposed the 
reasoning of the Mitacshara,(') with the analogy of th6 
text of Meiiu,(*) which; in the case of an elder brother 
defrauding his younger ones, visits him at once with pti* 
nishment and privation. Nor, upon the principle of iti 
bemg still undivided, is he, by whom it has been at-^ 
tempted to embezzle, answerable foi* what he may have 
used, provided his consumption have not been more thati 
would have subjected Tiim to account, in the ordinary 
cdtirse of the employment by jOne coparcener, of pro- 
perty belonging in common to himself and the rest.(*) 
But, independant of concealment;— 3. Wherever, from 
any' cause not understood at the time, the division 
proves to have been unequal ^ or in any respect defec-^ 
tivei it inay be set to rights, i;iotwithstanding the maxizd 
that, ** once is partition of inheritance made ;"(^)- — a" posi- 
tion, that supposes it to have been fair, and made accord-^ 
ing to law.^^) — 4. Distinct both from fraud and mistake, 

(1) Jim. Vah. ch. XIII. J 8, 9. 1 5, and note. 

. S Dig. 397. Conunentary on Yajnyawalcya. Id. 401 « 

(2) Jim. Vah. ch. XIII. J 2. 3 Dig. 396, 397, 398. 
Daya Crama Sangraha, ch. VIII. 2. 

(3) Mit. on Inh. ch. I. sect. ix. § 4, 5. 12. 

(4) Menu, IX. 213. 

(5) 3 Dig. 402. 

(6)*Menu, IX. 47.— 3 Dig. 214. 

(7) Menu, IX. 218 — Jim. Vah. ch. XlII. $ 4, 5. 

Catyayana, 3 Dig. 398. Id. 397. 399, 400, 401 . 

Daya C^ama Sangraha, ch. V. 22, 23. and VIII. 4. ' 
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is the case, where, the partition not having been' com-t 
pleted when it was begun, a residue remains undivided ; 
upon which the rule is, that while it continues in the pos- 
session of any of the co-heirs, the title to their shares, of 
such as remain at home, is preserved to them to the fourth 
generation; and, where the ancestors of any one have 
been so long absent abroad, it is good as far as the 
seventh.(^) But, whether, in other respects, an undivi^ 
ded residue shall be subject to rules of succession relative 
to separated, or unseparated brothers, a difference of 
opinion exists.0 In the mean time, pending its sus- 
pension, contrary to the course while the family continues 
generally undivided, the acquisition of a separated par- 
cener, by means of such residue, is exclusively his ; sub* 
ject to an equitable allowance by him for the use he may 
have piade of it ; analogous to the cqse, as apiong partners, 
in trade^ to whom in general the law of co-heirs bears no 
affiiuty.(^) — 5. Not only may an original partition be re- 
formed, by means of a supplemental one, but there may 
be an entirely, new one, upon a reunion of any of the sepa- 
rated parceners, competent to the purpose ;(*) and this, as 
well after partitioii by a father, as among co-heirs.(^ Th^ ' 
deduction to which, by the old law, an elder brother waa 
^titled on an original partition, merged on a reunion^ 



(1) Jim. Vah. tjh. VIII. 

Devala, 3 Dig. 10. Vzihaf^ti, Id« 443. 
Ante* ch. V* p. 116. 

(2) Append, p. 322. — C. Mit.on Inh. ch. I. sect. tI. 2. and 16.^ 

(3) 3 Dig. 401. 

(4)Mit.onInh.cli.II. ix.3. Vrihaspati, 3 Dig. 512. Id. 553r 
Daya Grama Sangraha« ch. V. 3, et 8e<^. 

(5)Jim.Val>. ch. Xn.3. 
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TeYivii^ to bim upon re^partition, being a privilege btf 
could enjoy but once.0 A reunited paroesu^r dying 
wbile the reunion continues, leaving no isaue, but a 
widow, according to the Mitacshara^Q she is entitled to 
maintenance only, the , decnsed's share vesting by sujrvi^ 
vorship in his coparceners; it being affirmed by Vaches- 
pati Misra,Q that all texts suggesting her succession, in 
preference to them, relate to the estate of a husband who 
has made a partition with his brothers ; while Jaganna^ 
tha, reviewing the various opinions that ei^st upon the 
point,(^) contends that there is no difference in this respect, 
whether divided, or undivided : so that tlie schools differ- 
ing, it may be liable to be differently determined, according 
as the one or the other prevails, in the Bengal provinces, or 
in those depending on the government of Madras. Other 
claims being disposed of, if the surviving reunited par- 
eeners be partly of the whole, and partly of the half blood, 
those of the whole take in exclusion of those of the half :(^) 
while, consisting of half blood only, any . Ji^*united co-heirs 
o^ the whole divide with them, — ^union in blood being, 
for (his purpose, equivalent to reunion in coparceQary.(^ 
And the participation of the half blood at all in this case 
regards the real estate only ; for, as to moveable effects^ 
ihey at all events descend exclusively to the whole blood, 

(l)Menu, IX. 810. Jim. Vah. ch. XII. X. 

Note on 3 Dig. 550. Vrihaspati, Id, 476. 55«; 
(8) Mit. on Inh. ch. II. ix. 4.— See also Yajnyawalcya, 3 Dig. 507. 476. 

Vasishta, Id. 477. Vacbespati ]M$8ra, Id. 

(3) Vacbespati Misia, 3 Dig. 477. 

(4) 3 Dig. 478.— See aldo Menu, IX. 818. Vriddha Menu, 3 Dig. 478. 
Vriha«pati, 3 Dig. 476. 458. CuUuca Bbatta, Id. 477. 

(5) Mit. on Inb. cb. II. sect; iz. 6. 

(6) Mit. OA Inb. cb. II. sect. iz. 9. 
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ceanited olr iiot.(») The shate of one who has entered 
into the fourth order, ot become otherwise disqualified, 6a 
re'partition, vests in his representatives ;(f) and, in gene* 
ral, the rale£l prescribed for an original partition are appli- 
eable to the one in question.(*) 

Partition of estates by the Athenian law has met with 
its advocate in the eminent translator of the speeches of 
i«»us;(<) and the last public act of the celebrated Mira- 
beau was the preparation of an argument, (of which death 
prevented the delivery by him in the Nationail Assembly,) 

« 

ag^nst die testamentary power, as a source of inequalitj' 
and injustice in the transmission of property. The systeni 
of perpetud partition may be proper for democratic go*- 
verninents, like Athens of old, and modem America. -■ It 
exists partially in England under the denomination ^ 
gavelkind, a remnant of the old Saxon law ; but has long 
been wearing out, not being adapted to a constitution like 
ours, in which unequal fortunes, and hereditary wealth, 
are indispensable to the maintenance of that aristocracy, 
or intermediate class between the prince and the common 
people, which forms one of the essential orders of the 
state. For the same reason, it is unsuitable to France, as 
settled under its late and present Charter. It may be a 
good institution for despotic countries, such lus India ; by 
preventing that accumulation, which has a tendency to 
produce checks on the supreme power. Accordingly, the 
great Zemindaries of Bengal haying been, by the custom 

(1) Jim. Vah. note to ch. XI. iect. v. 36. 

(2) Mit. on Inh. ch. II. sect ix. 15. 3 Dig. 476. 

(3) Jim. Vab. ch. XU. 5. 3 Dig. 549, et seq. 

0} ComtaentaTy on baenf, by Sir WilUam Jon^, p. 168. 

p2 
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of the country^ or usage of particular families, descendible 
to the eldest, or other appointed son, in exclusion of the 
rest, it became the policy of Lord Comwallis, when Go- 
vernor-general, to adopt means for breaking them gradu^ 
ally down, by subjecting them, as deaths happiened, to the 
law of partition. Q It has been supposed indeed that, till 
pur possession of them, all property was, in those pro^ 
vinces, among Hindus, so descendible ; i. e. to the eldest 
son exclusively. Had it been so, the conclusion would 
be, that it had been rendered so by their Mahomedan con« 
querors, innovating upon their ancient Institutions. What* 
ever opinion may be entertained of its policy, the course of 
inheritance, as it at present obtains, with this class of na-^ 
lives, throughout India^ is consonant to their originai 
law,(^) as it seems most agreeable to nature* 



(1) Eleyeaih Beii|;al Regulations 1793, 
(f) Menu, cb. VII. 20S, 



Ante, p. 175.. 
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CHAP. IX. 

EXCLUSION FROM IKH£KITANC£. 

CxcLusioK froto inheritance, with the Hindu, rests, in 
general, upon the same principle with succession to it ; 
f . €. it is connected with the obsequies of the deceased ; 
from their, incapacity to perform which the excluded are 
incompetent as heirs. Q) The causes of it are sufficiently 
numerous ; defects both of body and mind, together with 
vice, constructive as well as actual, being attended with 
this effect ; aiid lastly, devotion to any of the religious 
orders. 

At first sight, it appears harsh to divest of their heri- 
table rights, not only idiots and madmen, but the deaf^ 
the dumb, and the blind, the lame, and the impotent ; («) 
and, certainly, disqualification, in this respect, is extended, 
by the law. in question, beyond what takes place in our 
own, or other codes ; but when it is considered, how 
unfitted these in general are for the ordinary intercourse 
of the world, Q and that they are, by the same law, 
anxiously secured in a maintenance for life, chargeable 
upon those who replace them as heirs, the severity of the 
enactment is not only in some degree abated, but it even 



(1) Jim. Vah. Xt. sect, vi* 31. 

(2) Menu, IX. 201, S02. Jim. Vah.ch. V. § 7, et seq. 

Miu on Uk. cL II. sect. x. I>aya Cxama Sangnba, eh. IL. 

(5) Baudhayana, 3 Dig. 516. SiMg.f* 
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admits of comparison with bur own institutions. The 
idiot and lunatic are not indeed^ with us, disinherited ; 
but, in effect, their condition, while their infirmity con- 
tinues, differs but in name from that of the Hindu, alike 
destitute of reason. Their property is, by the English 
law, vested in others, subject to their being maintained 
out of it ; which is precisely the condition of the Hindi^ 
under similar circumstances; with this in his favour, 
that the obligation of maintenance, on behalf of th^ 
excluded in general, is rendered as cogent as possible ; 
any failure in it being tiot only a cause of disherison iu 
those, by whom it is withheld, but denounced moreover 
for punishment in another world ; Q thus, in the instance 
of persons, not only wretched and helpless, but, circum- 
stanced as they are, peculiarly likely to be neglected, 
establishing it as a most sacred right. It is only where 
these infirmities are coeval with birth, that the disabi- 
lity attaches : though J^annatha seems to make the 
case of the madman an exception in this particular ; (^ 
and, of the impotent (who is also excluded) it is said by a> 
sensible author, to be indifferent, whether he is naturally 
so, or by castration. (*) The idiot is described as one 
incapable of discriminating right from wrong, and insus- 
ceptible of instruction ; (*) and various causes are assigned 
for that madness which disqualifies. (^) The deaf,, the 



(1) Menti, IX. 202. Mit. on Inti. ch. II. seet. z. f 5^ 5 Dig. 320. 

(2) 3 Dig. 314. Vid. tamen Id. 304. 

(3) Balambhatta, note to Mit. on Inh. ch. II* sect, x. $ 1. 
Qu. tarn, et yi^* 3 Dig. 320. 

(4) mfit on lab. ch. II. aeet K. $ 2. Jim. Vah. ch. V. f 9* 

(5) Mit. on Inh. ch. II. 8ect«.z. $ 0. * 
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d^itmhy Bnd the Blind are, with us, severally, as such, no 
waj Infected in their righte; but, if a man be bom 
d^titute at onCe of the power of hearing, speakitig, and 
deeing, the avenues of knowledge thus shut up, and the 
requisites of a ibocial being denied him, he is, by our law^ 
looked upon as an idiot, and liable to be treated accords 
ingly» And, upon the same principle, the ground of their 
exdusion by the Hindu law is stated by one writer to be 
their want of initiation and investiture, arising from their 
unaptness for the requisite studies. Q By this law, 
privation of any olie of these faculties excludes from in- 
heritance, as does lam^ne^ ; but it must be entire ; that 
is, the individual must be so lame, as not to be able to 
walk on either foot; and so, as to his hands, he must be 
deprived of the use of both. (^) To induce disherison 
with us, frdnj bodily defecft, the birth must be a mon- 
strous Ode ; for, however deformed, or deficient, if it have 
human shape, it may be heir. 

But neither are these, by the law under consideration, 
the only natural visitations productive of this civil disable- 
lity . Believing, as we do, in the resurrection of the body, 
we remain ignorant s^ to the intermediate state of the soul 
after dieath, possessing in that particular no distinct 
revelation. But the Hindu conceives bis attainment of 
supreme bliss, in the reunion of bis spirit with its author, 
to be subject to inmjmerable transmigrations, according 
to circumstances, and especially according to his conduct 
in the present life ; (')— «. piotion^ . (whether originating 

(l)Jim.Vali.ch* V.J 18. 

(«)Sl>ig.321, 3W. Jim. Vah. ch. v. J 10. 

(3) Menu, ch. VI. 61. Id, civ XII. 16, et seq. 
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with the Hindu, or not,) that appears to have been widely 
adopted in ancient times. (*) Hence his tenderness ta 
sentient beings of every description, and reluctance to 
tl^ shedding of blood; with his habit, sanctioned by 
law, of attributing to delinquency , in a fonner state of 
existence, a great proportion of the physical infirmities 
to which flesh is heir. Universally, the sin of the parent 
but too often manifests itself in the debility of the off- 
ispring ; and the individual, in various ways, feels in his 
frame the direct fruits of his own vicious indulgence. But, 
with the timid and superstitious Hindu, overlooking natural 
causes, maladies, if extreme, are regarded as an expres- 
sion of the divine displeasure at vice and crime, indulged 
and perpetrated in a prior form ; wjiich it remains for 
the actual sufferer to expiate, forfeiting in the mean time 
his succession. " Some evil-minded persbns, (says 
^^ Menu,) for sins committed in this life, and some for 
*^ bad actions in a preceding state, suffer a morbid change 
" in their bodies." (*) Reproduceable to the extent of 
«even succelisive births, Q) of these morbid and sinful 
marks, presumptive of crime, and obstructive of inherit- 
ance, a copious and minute list is added ;(f) of which 
some of the specimens are sufficiently appropriate, with 
preference to the offence they are considered as repre* 

(1) St. John, ch. IX. ver. 1. 

Non inUrir4 anmas, sed ab aliis, pott mortem, transhe ad allot. (Cssar 
Comm. lib. vi. 14.) Whence Horace's description, non paventlt funera 
GalUa. Upon which the Scholiast says, ver& pertuasione rurmt rena$c€uiii 
. mflrtem non timebant. And, to the same persuasion may perhaps be referred 
that passive courage, so charac^teristic of the Hindus. 

(2) Menu, XI. 48. Append, p. S3S. 

(3) Satatapa, 3 Dig. 313. 

(4) Menu, XI. 49, et seq. 
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^senting. The disease that disables, (an obstinate^ or an 
agonizing one^) must be ascertsdned to be the sigh of an 
atrocious crime, or it has not the effect of excluding ; (^) 
it being, iiot the disease, but the sin that is the cause 
of the disability ; Q and hence it may be removed bjr 
penance, Q the impediment continuing to operate, only 
so long as penance remains unperformed. (*) Thus 
restored, inheritability follows; there being said to be 
no case, in which a man competent to the one, is not 
qualified for the other. (*) Of obstinate diseases, ma* 
rasmuSy or atrophy, is mentioned as an instance ; of 
the agonizing y leprosy ; but it must be of the saniousy 
or ulcerous (the worst) kind;(*') of which a text 
of the Bhawisha Fur ana gives a disgusting descrip- 
tion. O 

If vice, thus imputed by inference, of which the indi^ 

vidual is unconscious, is to be so punished, and requires to 

« 

be< so expiated, much more that of which, in his ac- 
tual person, the guilt of the delinquent is established, by 
confession, or proof. ** All those brothers (says Menu) 
" who are addicted to any vice, Ipse their title to the in-* 
^* lLeritance."(®) And, though frfee from vice, if, destitute of 



(l)3lHg.Sl4. 
(2)3 Dig. 312. 

(3) Menu, XI. 209, et seq. 

(4) Append, p. 340.— E.— Id. 344.— C. 

(5) 3 Dig. 305. 

(6) 3 Dig. 303. 309. 311, 312.— Mit on Inh. ch. tl. sect. x. 

See case of leprosy, as justifying suicide, with its aiders and abettors \ 

Beng. Rep. 1810. p. 239, and 321. 
(7)3 Dig. 309. 
(8) Menu IX. 214.— Jim. Vah. ch. V. $ 13. 3 Dig. 299* 302, et feq. 

Daya Grama Sangraha, ch. III. 2, et seq. 
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virtue^ a son neglect fulfiUing, to the utmost of his power) 
piesoribed duties^ he is excluded from participattoni 
P^tssing by positions so general, and which have not beep 
UBilbnnly expounded, certainty will be best sought in par^ 
tic»ilar instances. By some, vice, excluding from inhere 
ritance, is resolved into the unwarrantable pursuit of 
wealth by robbery, larceny, crimes against the person, 
with inferipr delinqu^icies.(^) Of these, such as amount 
to felonies, are attended with forfeiture by our own law* 
Whether this explanation of the term comprehends gam^ 
j;?^, must becdilected from various authorities,^ compared 
• as to weight and number. The Digest, reviewing differ* 
ent opinions on the point, says, that many authors (among 
whom is included CuUuca Bhatta) acknowledge the exclu* 
sion of a man addicted to it, and similar vices ;(*) while 
others are alluded to, according to whom, the pigrsons in 
question are not deprived of their shares : but, whether 
by this, or by whatever other means they dissipate that 
wealth, in which not themselves alone have an interest, 
they lose of their inheritance jpro tdnto ; it becomes matter 
of account ; and their allotment, on partition, is dimi- 
nished, by so much as they have squandered or wasted, 
the difference, if against them, constituting a debt;(*) 
leaving it to the pursuit of courses more distinctly crimi- 
nal to work atonce an entire forfeiture;^ Though our own 



(1) Jim. Yah. ch. v. 13. Mit. on Inh. ch. II. ftect. x. 3. 
VxOiaspati, 3 Dig. 230. 301. Nareda, Id. 303. 

(2) Nareda, 3 Dig. 140. Apastamba, 3 Dig. Sd8. 

(3) 3 Dig. SOO. Daya Crama Sangraha, ch. III. 6. 

(4) 9 Dig. 299, contr.-r-Antf; p. 200. 

(5) 3 Dig. 298. ?00. 
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liftve 0Qt ado]^ed the ccmstnictton of the Roman law, 
which regarded and t^t^eated the notorious prodigal as non 
compos^ nor the policy of Solon, which branded him with 
|>erpetual infamy, it may be recollected that dissipaticm 6f 
his feud was, by the law of feuds, a cause of forfeiture. 
Si vassalh^ feudum iUssipaverit, aut insigjd detrimento de- 
t^iusfecerit, privabitur.Q) And it must be admitted that, 
among a people with whom a ccnnmuni^ of interests is the 
most common form of property, it is expedient that some 
security, likely to be efficient, should exist, to protect fa^ 
nilies against the consequences, in any of their members, 
of vicious extravagance. In assigning the punishment for 
g^uning, Menu is silent as to its excluding from inherit- 

* 

ance.(^)-r-It must be confessed that, with every benefit of 
distinction and explanation, for want of well-^defined cases^ 
judicially ascertained, and authentically reported, much, 
in enforcing the greater part of the law comprehended in 
the wholes of this chapter, in\i8t be left ijo the delicate dis- 
cretion of the Judge. In the mean time, the following 
recapitulation and remarks will be received with the respect 

ft 

due to the authority from whence they proceed. *' In 
^^ regard to fhe causes of disinheritance, discussed in the 
" Digest, b. V* ch. 6. sect l.y corresponding with the 6th 
<^ ch. of Jimuta Vahana, and the iCMh sect ch. 2. of the 
*V Mitacshara, I am not awaroy that any can be said to have 
** he&a. abrogaied, or tq be obsolete. At the same time, I 
" do not think any of our Courts would go into proof of one 
" of the brethren being addicted to vice, or profusion, or of 

(1) Wright, on TenvM, p. 44, citiag Zmm, in \hva Feud. W. and Crag, de 
Jur. Feud. 9S9» 

(2) Menu, ch. IX. i«l to 3SB^ 
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^^ being guilty of neglect of obsequies^ and duty tolvard an« 
*^ cestors. But expulsion from caste, leprosy, and similar 
^* diseases, natural deformity from birth, neutral sex, Tmlaw*^ 
** ful birth, resulting from an uncanonical marriage, would 
" doubtlessly now exclude; and, I apprehend, it would be to 
" be so adjuged in our Adawluts. Thattfie causes of disin* 
" heritance, most foreign to our ideas, are still operative, 
^^ according to the notions of their law among the natives, 
'^ I conclude from some cases that came before me, when I 
" presided in Zilla Courts. I will mention but one, which 
" occurred at Benares, at the suit of a nephew against his 
" uncle, to exclude him from inherited property, on the 
ground of his having neglected his grandmother's obse- 
quies. He defended himself, by pleading a pilgrimage 
" to Gay a J where he alleged he had performed them« 
'^ His pliea, joined with assurances of his attending to his 
" filial duty in this respect in future, was admitted ; and 
" the claim to disinherit him, disallowed."(*) I^ remains 
to consider one case, that may be said to be, with' re- 
ference to personal delinquency, instar omnium — occur- 
ring in every enumeration on the subject, as a cause of 
exclusion,^ — namely, degradation^ or the case of the out-^ 
caste.(^) Accompanied with certain ceremonies, its effect is, 
to exclude him from all social intercourse, to suspend in 
him every civil function, to disqualify him for all the 
offices, and all the charities of life ; — ^he is to be deserted 

(1) Per Mr. ColebrookOf in MSS. penes me. 

(3) Menu, IX. 201. Jim. Yah. clu V. $ 3. 
Mit. on Inh. ch. II. sect. x.§ 1,9, 
Sancha and Lichita, 3 Dig. 300. Nareda* Id. 30% 
Devala, Id. 304. Brahma Parana, Id. 312, 313» 
Vishnu, Id. 316. Baudhayana, Id. 316.. 
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by his connexions, who are, from the moment of the sen. 
tence attaching upon him, to "desist from speaking to 
** him, from sitting in his company, from delivering to 
^* him any inherited, or other property, and from every 
*** civil or usual attention, as inviting him on the first day 

** of the y&ar, or the like. "(0^"*^° *^^* ^ m^xx^ under these 
circumstances, might as well be dead ; which, indeed, ther 
Hindu law considers him to be, directing libations to bef 
offered to Manes, as though he were naturally so.(«) This* 
system of privations, mortifying as it must be, was en- 
forced under the ancient law, by denouncing a similar 
jFate to any one, by whose means they were endeavoured 
to be eluded ;(f) but this severity was moderated at the 
beginning of the present age, in which it is said ^Hhe 
" sinner alone bears his guilt ;"(*) the law pleeming 
80 seriously of non-intercourse, that if one who ought 
to associate at meals with another, refuses to do so; 
without sufficient cause, he is punishable.(^ The analogy 
between degradation by the Hindu law, and excommuni-* 
cation, as it prevailed formerly among us, holds, not 
merely in the general nature and effect of the proceeding, 
but in the peculiar circumstance of the one and the other 
being twofold. As, with us, there was the less, and the 
greater excommunication, 50, of offences considered with 
reference to their occasioning exclusion from inheritance 
among the Hindus, they may also be regarded in a two 

(l)Menu, ch. XL p. 185. IcL IX. 2^. Append, p. 523.— C. 
.<2) Menu, ch« XI. 183, 184. Append, p. 355. 

(3) Menu, ch. XL 181, 182. 

(4) Pa>Ta8aray General Note, at the end of Menu, p. 363. 

(5) Append, p. 337. — C. 
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toid point of Tiew. This we learn from a case tiiat Was 
before the Sadder Dewamiy Adawlut in 1814^ in which 
die official Pandits, having been referred to, distinguished 
between " those which involve partial, and temporary de- 
^ gradation ; and those which are followed by loss of 
^ caste ;" — ^observing that *' in the former state, that of paif- 

« 

^ tial degradation; when the offence which occasions it is 
<^ expiated, the impediment to succession is removed ; but 
^ in the letter^ where the degradation is complete, al^ 
^^ thov^ tlie ainfiihiesB of the ofience may be removed by 
^ ebcpiatory penance, yet the impediment to st^ccession still 
^ r^nains ; because a person finally excluded from his 
** tribe must ever ^xwitinue to be an outcast6."(i) In the 

ease aUuded to, the party in question having been guilty 

f 

of a series of profligate and abandoned conduct, having 
^ been shcuncfully addicted to spirituous liquors ; having 
'^ been in the hsibit of associating and eating with persons 
'' of the lowest description, and most infamous charactep; 
^^ having wantonly attacked and woundi^ several people 
^at different tipies.; having openly cobiabited with- a 
'^ woman of the Mahomedan persuasion ; and having srt 
'^ fire to the dwelling-house of his adoptive mMher, 
^* whom he had more than once attempted to destroy bv 
^ other means," the Paztdits declared, that^^ of all the 0^ 
^^ fences proved to have been committed by Sheanauth^ 
^^ one only, namely, that of cohabiting with a Mahom^aa 
*^ woman, was of such a nature, as to subject him to the 
'* penalty of expulsion from his tribe irrevocably ;" — and 

(1) Sheanaoth Rai v. Mvsfaoimaiit Dayamyee ; Beng. Rep. tB14. p. 434. 
1 Dig. 279. S88. 
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q£ this apimon was the Court. The power to degrade % 
ipi ike first instance, with the caste themselves, assembled 
for the purpose ; from whose sentence, if not acquiesced 
ill) there lay an appeal to the King's Courts.0 In the 
Cftse that has been cited, the question arose incidentally, 
upon a claim of inheritance ; and that case shews that the 
power amounts to a species of eensarship^ appUeabtd 
to the morals of the people, in instances to whiqh thehi:w, 
strictly speaking, would not perhaps otherwise ^(Stfend. 
The sentence can be inflicted only for offences committed 
by the delinquent in his existing state ;(^) smd, wl^re the 
offenqe is of an infmor nature, to justify it, it tnust have 
been repeated.(^) What distinguishes degradation from 
Qther causes of exclusion is, that it extends its effects 16 
the son, who is involved in his father's forfeiture, if bora 
subsequent to the act occasioning it.(^) Bom before, he 
is entitled to inherit, aad takes, as though his father wepe 
dead. Q Whereas, in every other instance of exclusion, 
the son, if not actually in the same predicament with his 
fother, succeeds, maintaining him ; the same right extend* 
iifxg as for as the great-grandson. (^) And, with regard 16 
the father, or delinquent himself, where the exclusiQii 
from inheriting is not for natural defects, the cause must 
hfive arisen, previous to ihe division^ or descent of the 



(1) Append, p. 3S9.~^£. 

(2) 3 Dig. 312. 

(3) 3 Pig, 304. 

(4) Devala, 3 Dig. 304.— Vishnu, Id. 3^6. 
Daya Crama Sangraha, cb. lit. vii. 153. 

(6) 3 Dig. 321. 

(6) Jim. Vah. db. V. $ 19.-^Mit. on Inh. ch. H. Met x. f 3. 
3 Dig. 304. 324* — Daya Crama Sangraha, ch. IILvii. 13. 
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property; if it do not occur till after, the succession W 
not divested by it.Q Hence, adultery in the wife, during 
coverture, bars her right of inheritance ;(*) but, if it have 
once vested in her, it does not appear that she holds it,, 
like out widows, in most instances of copyhold dower, 
dum casta fuerit only; though, according to an opinion of 
great respectability, for loss of caste, unexpiated by pe** 
nance, and unredeemed by atonement, it is forfeited.(') 
In general, the law of disqualification applies alike to 
both sexes.Q 

It appearing, then^ that the incapacity to inherit, except 
in the instance of the otttcaste, is personal merely; that 
one excluded may be said, in every case, to be entitled 
to be maintained ;Q and that, in most, it is in his power, 
at any time, to restore himself to his rights; — whatever 
may be thought of the wisdom of some of these pro^ 
visions, it cannot be said that they are universally des^ 
titute of justice, or, in any instance, totally devoid of 
humanity. Nor, in comparing this part of the law with 
our own, ought we to forget, that the latter has made 
none, for preventing the absolute disinheriting of children 
by will. 

It has before appeared, (^) that, on entry into either of 
the two religious orders, the devotee (like the professed 

(1) Mit: on Inht ch. II. sect. x. 6. note. 5 Dig. 479. 
(%)W!t, on Inh. ch. II. sect L SO. 39, 

Viihaspati, 4. 3 Dig. 458. Vriddha Menu, Id, 478. 

Beng. Rep. ante 1805. p. 64w Append, p. 420.^S. Id. 4tt.<^C. 
(3) Append, p. 344.— C. See also 3 Dig. 479. 
{4) Mit. on Inh. IT. sect. r. 8. 
(5)Post, ch. X. p.2S4. 
(6}Ante,cfa. V.p. 114. 
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monk with us before the Reformation) becomes civiliter 
mortum; and the next heir succeeds, as though he were 
naturally deceased. (*) And, as the devotee himself, ab- 
dicating secular concerns, is incapacitated from inherit- 
ing, so is, very properly, the religious pretender ^ and the 
eventual apostate. Under the former term may be in- 
cluded hypocrites and impostors, used synonymously for 
tho^e who, usurping sacred marks, practise austerities 
with an interested design. (*) 

' The remaining cause of exclusion to be noticed is, an 
incampetent marriage ; that -is, where the husband and 
-wife are descended from the same stock. Such a mar- 
riage being incongruous, the issue of it cannot inherit, 
excepting among Sudras. And the consequence is the 
same, where the marriage has not been according to the 
order of class.i^) 

The heir, or heirs, under no disability, having suc- 
ceeded to the inheritance, it is next to be seen, to what 
i^harges this is liable. 

(l)Mena,cli.IX.211, 212. 
^ Vasishta, Mit. on Inh. ch. II. sect. z. $ 3. 

3 Dig. 3. 7.— Catyayana, Id. 326., 

(2) Devala, 3 Dig/ 304. 315. 

Menu, ch. iV. 200. 211. Id. ch. VII. 154. 
Jim.yah.ch.V. 14.— 3Di|.327. ,. 

(3) Ante, p. 220. 
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CHAP. X. 



CHARGES ON THE INHERITANCE. 



Thi: cbargQS, to which the inheritance is liable^ ai« ctf 
three kinds. First, debts, and other obligations, in the 
nature of legacies. Secondly, certain specific duties to 
be provided for out of it, where it has descended to a 
eingle heir, and out of the common fund, where it has 
vested by su^ivorship, in undivided parceners. Thirdly, 
maintenance, of all requiring, and entitled to it. 

1. The first charge to be noticed ]s;the payment of 
debts ; an obligation which the Hindu law inculcates 
upon the heir, as of importance to the peace of tiae de* 
ceased, equally with the performance of his funeral cere^ 
monies;^ — ^the two together constituting the true consif 
deration for inheritance. The most general position re- 
specting it is, that debts follow the assets into whose- 
soever hands they come;0 the obligation td pay at- 
taching, not upon the deal^ only of the anceitor, but on 
his becoming an anchoret, or having been so long abseiiA 
from home, as to let in a presumption of death. (*) But, 
to be thus binding, a debt must have been incurred/on 
a good consideration. This excludes such as have arisen 
from gaming, or the purchase of spirituous liquors ; except 



(1) Yajnyawalcya, 1 Dig. 270. and many subsequent pagea* 
(3) Viahnn, 1 Dig. 266. 268. 278. 280. 
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IB prhrifeged times^ when excesses may he inclvilgied«(*) ' 
Ddbts due for tolk antd fines are also excepted }(^) the 
reason of which may be^ that they are to be regitfdcd as 
ready money payments^ fof which credit will have beea 
given, at the risk of him by whom they ongbt to have 
been received. And, iffhere the consideraiion of a debt 
may have been such,^ as in its nature to charge the com- 
moil fund^ as hi the nuptials of any of the fiunily, the 
expense attending them must have been reasonable^ 8ic-» 
cording to the usage and means of the family ; beyond 
which^ if carried to eateess^ he, who so imprudently con^ 
tracted it will be alone liable^ unless it have been adopted 
by the rest. (*) Contracted feidy, far the use of the 
family^ by whatsoever member of it not forbidden, it 
binds &e whole. («) Much as is said every where of the 
religious tie the son is undet , to pay the debts of his an-> 
cestor, it seems settled at Bengal, that it has iko legal 
force, independ^t of assetS4(^) Bnt, to the Southward, 
tb^ doctrine of the Mitacshara, supported by the Mad-» 
hn^vya^ and Chandrica, is said to render the payment of 
. the father s debts with interest,, and the grandfather's 
without interest, independent ef assets a legal, as weld as 
sacred oblipitioai.(^ — rA priority also id prescribed, in thd 
pfkjrment of debts, suitable, in one respect, to the genius of 



(i) Mtou, ch. VIII. 169. 1 Dig. 296. SO?. 

yiihafpati, 1 Dig. 304. 505. 3^1. Appehd. p. 444. 

(2) 1 Dig. 304. 307. 309. 

(3) 1 Dig. «94» «95. 

(4) Menu, ch. VII. 166. 1 Dig. 28J, et seq. and 290. 

(5) 1 Dig. 320. Note to Id. Z66, 

(6) t Dig. 270.— Append, froiki p. S4«. t4 p* 354. 
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the h,^ : depending, first, on class; next, upon liie time when 
tiiey have been severally contracted. Where creditors are of 
different classes, the Brahmin is to be preferred in pay- 
ment; and others, according to the order of their class; 
— ^while, among creditors of the same class, the payment 
is to be in the order, in which the respective debts due 
to them were contracted. But, as there is.no fraction of 
a day, where debts duQ have been contracted on the same 
day, the payment is to he pari passu, by a proportionate 
distribution of the assets ; excluding altogether the cre- 
ditor who, possessing a pledge, has trusted to it for his 
recovery. Q) To these rules, there is an deception . in 
favour of a creditor, whoever he may be, and whensoever 
the debt due to him was contracted, with reference to assets 
produced by his particular loan; upon which he has a 
sort of lieriy being entitled to be paid out of them in the 
first instance ; and in preference to any other claimant. (*) 
The course for the payment of debts, on partition, may be 
either by disposing of a sufficient part of the property for 
the purpose, and thus paying them off at once; or, 
by apportioning them among the parceners, according 
to their respective shares ; — an arrangement which, to be 
binding upon creditors, would require their assent.(^) Mo- 
dified as the details of Hindu law are everywhere by local 
usage and practice, how far the whole of the ancient pro- 
visions for the payment of debts are at present applicable, 
must be left to the discretion of Courts, exercising juris- 



(1)1 Dig. S76 to 379, 

(2)Catyayaiiai 1 Dig. 380. 

(3) Jim. Vak. ch. X. 48. Append, p. SSft^-^. 
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diction, within particular- limits. What remains to-be 
adduced on the subject will be more properly reserved for 
the chapter on Contracts. . . ..j 

Connected with the above duty, is the -discharge -of 
obligations, resting on the intention of the deceased, suffi- 
ciently manifested ; since, though nothing occurs in the 
Hindu law expressly in favour of the testamentary power> 
as exercised under other codes, it provides distinctly for 
the performance of promises by the ancestor in his life- 
time, to take effect after his death ; and, to this extent, a 
^^ friendly gift y' as it is called, not being an idle one, and 
far less, one founded on wa immoral consideration, being 
available in law as a charge upon heirs, may be assimilated 
to a legacy. (^) But, according to the doctrine of the 
Mitacshara, such a gift, referring to property held in 
common, in order to be good, must have had the consent 
of the' deceased's coparceners.(*^) It differs also from a 
legacy in: this, that it does not, like it, lapse by the death 
of the donee in the lifetime of the donor, but descends, 
according to the general law of inheritance, as low as his 
great-grandson, or fourth in descent; and, in the event of 
absence in a foreign country, to the seventh.(^) This pecu- 
liarity also attends it, that, if once vested in the donee, it 
is partible among his co-heirs, if he have toy ; — if, never 
vesting in him, in consequence of his death during the 
life of the donor, it descends to his heir, the latter takes 

(1) Menu, ch. VXII. 159. Jim. Vah. ch. I. § 47. 
Catyayana, 1 Dig. 299. 2 Id. 96. 3 Id. 389. 
1 Dig. 247. 303 to 305. 

{2) Mit. on iQh. ch. I. sect. i. $ 30. 

(3) Append, p. 433.^8. contra^ 
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k, not lialblc to be shiared-O Aed, to with Ua^ neecSsatSf 
foneorai expenses are allowed the ei^ecutor, preyious to all 
other debts and charges, to this {dace may be referred the 
dutf enjoiiied by Vrihajspati to the Hindu heir, of setting 
ftpart a porticai of the inheritance, to defray, on bdHalf 
of the deceased, his monthly, aiz monthly, and annual 
ofbseqtdes ;-^-<m the ground of wealth being intended for 
apiritnal benefit, as well as for temporal enjoyment.(0 

2. Not less obligatoiy upon the heirs is the charge lor 
the inkiatim of the uninitiated, and the marrunge of the 
unnDSuried members of the family. Initiation involves a 
ancoession of rdigtous rites, attended with more or less of 
expense; e(»nmencing with purification^ and terminitting 
ki marriage. They are ten in number ; of which marriage 
is the only me eompetent to females and Sudras ; the refit 
Xm^g confined to males, of the three superior classes.(0 
The duty of initiating attaches to those who have thein- 
i»elves been initiated ; and the proviskm for it is to be 
fiif^ before partition, out of the common 8tock.(*^) It has 
been alr^dy intimatedX^) that charges of &is mature, to be 
available against the inheritimce, must be . reasonable; 
tho^h this is geldom attended to. — ^They regard brothers 
atMi sisters only, not extending to coHaterak.(^ 



(1) 3 Dig. 389. 

(«) Jiio. Vah. cl|. X;I. mt. vi. X^ Whaspati* 3 Dig. 53«. 

(3) Note to Mit. on Bih. ch. I. sect. vii. 3. 

Note to Datt Mim. iect iv. 33. Note to 3 Pi|^ 104. 14. 94. 
Vnlia8pati,3X)ig. 101. 

(4) Mit. on Inh. ch. I. sect. vii. 3. 4. 3 Dig. 9$. 99* tOf . 

(5) Ante, p. 227. 

(6) Append, p. 359. — C* 
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3; Tbe geisstal cLEdB» oC the dispendant mefioibeYad'the 
fiumlycome lastly ti> be considered; of urbich the fost to 
be ^notioed is that of the widow, where she does not tftke 
as beur^ to nmnienance. In awaa*ding it to her, what she 
poBSesces as Striihana^ of her peculiar property^ id to be 
taken iocito account; the utmost that skit can claim h^gf 
to faaT^ it made \xp to her, equal to what wmild b^ a don'i^ 
ahare, in the event of paTtition.(^) 

The Tight of the widow to msuntenance, whei^ dhe doeff 
not take as heir, asid where any peculiar froperty that she 
posBiesses is not suiEcient for the purpose, being esta- 
b&hed, it remams to be seen, in what this charge on the 
Mberitanee consistss and how it is to be provided for.(<) 
It may be supplied by a? assignment of land, or an allow^ 
ance of money ; in either cas^e proportioned to her support, 
and that of those dependant upon her, including the per-* 
foimance of ch'arities, and the dischai^e of religious obli-^ 
gaitio&fs ; and this always, with a reference to the amount 
of the property, so as, at the Utmost, (as has been said,) not 
to exceed a son's, or other parcener's share. In whatever 
way the provision is made, care should be tak^i to have it 
secured. The manner of doing this is discretionary, there 
being no special law, directing how provision is to be 
made. Whether, in estimating her Stridhana on the oc* 
casion, her clothes, ornaments, and the like, are to be 
taken into account^ or only such articles of her property as 
are. productive of income to her, or conducive to her sub- 
sistence, does not distinctly appear; though the restricting 

(1) Ante. p. 117. AfpsaA. p. 36!l to 370. 

(2) Append, p. 371 to 381. 
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the :account to the latter, would seem to be reasondble^ 
considering the object.(^) An opinion/ that her mainte-r 
nance should be independant of her peculiar property, is, 
unsupported. (*) As chastity is a condition of her inherit** 
ing, on failure of mal^ issue,(') so, it would seem that, 
by a want of it, she forfeits her right to maintenance ;(♦) 
as, under similar circumstances, does the wife her. alimontf^ 
by the ecclesiastical law of England ; leaving it a question, 
however, in the case of the Hindu, whether, notwithstand- 
ing, she be not entitled, (as out castes generally are,) to food 
and raiment.(*) Where her husband's property proves de- 
ficient, the duty of providing for her is cast upon his re- 
lations; and, failing them, upon her own; an obligatioii. 
that attaches, though she should have wasted what yrsa 
assigned to her for the purpose ; giving colour to the law, 
requiring her to live with them, that they may watch and 
control her conduct. (^) The grandmother aIso> forming 
a part of the family, is alike entitled to maintenancei;;(^ 
as are also the stepmothers. Q Married sisters are con- 
sidered as provided for.(^) Unmarried ones, maintain- 
able out of the family property till marriage, are, upon 



y 



(I) Append, p. 377.— E. 
(3) Append, p. 379. — E. 

(3) Ante, ch.'VII. p. 157. Post, ch. xi. p. S42. 

(4) Append, p. 344. 389. It has been suggested, that the consequence of unchas-* 
tity by a Hindu female attaches only where it is of a special nature ^ as by 
the wife or widow of a preceptor with his pupil, or with a man of an in- 
ferior caste. — But, quere. What authority there is for so restricting it ? 

(5) Mit on Inh. ch. II. sect. i. 7. 37. Id. sect x. 14, 15. 
Jim. Vah. ch. V. 1 9. 3 Dig. 3«4. 479. 

Post, ch. XI. p. 245. 

(6) 3 Dig. 12. 27. 30. 90. 

(7) Daya Crama Sangraha, ch. VII. 3. — But see Id. 7, 8. 

(8) Append, p. 383.— C. , / 
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portifion, a charge upon it, to the extent, as is com^ 
monly . said, of a quarter of a share ;Q) an allotment 
eiq>lained by yatious authorities, including the Chan-- 
drica : and Madhayya, as meaning a sufficiency only 
for the expenses of; their marriage ; and widowed ones, not 
otherwise provided for, • are entitled to be npiaintained.(^) 
The difficulty attending the apportionment to a sister^ of 
an aliquot part of a brother's share, is renpioyed, by^ shew- 
ing, that the allotment intended is not a fourth to each 
sister, to be deducted from the share of ^ach brother, 
(which, according to the state of particular families yrould^ 
it is adjoiitted, render the partition, as between brothers 
and . sisters, quite disproportioniate,) but a participation^ 
out of the whole, equivalent to the fourth of a brother's 
share, without regard to the number of brothers.^ Wherq 
the widow succeeds as heir, she takes, subject among 
other things, to defray the education, and nuptials of . an 
unmarried daughter ;(^)-:— as also to maintain those whom 
the deceased was bound to support. . 

But neither are these all the charges to which the in- 
heritance is. subject, before it is distributed. It has been 
seen that, in the Sudra class, illegitimate sons succeed.as 
heirs, wholly, or partially, according to the state of the 
family in that respect ;(*) and, in all the classes, as with 

(1) Mit. on Inh. ch. I. sect. Til. 5, 6. 
Jim. Vah. note to ch. XL sect i. 20. 
Menu, ch. IX. 118. 3 Dig. 90, et seq. 
Append, p. 383. 385.--C. 

(2) 3 Dig. 92, et seq. 

(3) Mit. on Inh. ch. I. sect. vii. 5, et seq. . 

(4) Jim. Vah. ch. XL sect. i. $ 63. 66. 

3 Dig. 489. lid. p. 321. 3lc 461. 

(5) Ante, p. 101. 153. 
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US) it £9 the duty of die parent to maintain iaeue of tluB 
description ; an obligation that attaches to the mrvivor^ 
and is to be provided for upon partition.(^) The mothers 
of such children also have the like claim^ which the pro- 
vidence of the law, not content with securing for them, 
in all ordinary cases, has been cctfeful to charge xqKHi 
heirless property, in tibe hands of the king*(^ The claim 
of another class of dependants reiDains to be notac6d,^^-< 
Mttiely, that numerous one, the subject of tibe pracedii]^ 
chapter, excluded, some l^ their destiny, oliiers by va« 
rious disabilities, from inheritance ; but all, by the hu- 
mane protision of the law, entitled, out of it^ to a& sJbund- 
vnt maintenance,^') — all, unless the outcaste, and lus 
issue subsequently bom, are to be excepted.(*) Accoid- 
kig* to Menu, the substituted heir is-to provide it for lifie> 
without stint, to the best of his power, snbfect to penalties 
and consequences, that have been afaready stated.(^) With 
regard to the mitmste^ and his issue^ authorities diS£&ey(^ 
— ^upon which it is observable, however, that he ii 
not e&cepted by Menu, and that he is admitted by 
Yajnyawakya. It is true, the measure is restricted to 
** fi3od and raiment f'Q) — to which, if the autcaste he ad- 
iMssible^ k would Beeta difficult to exclude the adulterous 



(l)Mitx>n Inh. ch. I. sect. zii. § 3. 
Ante, p. 103. 

(2) Mit on Inh. ch. 11. sec*, k $ 7. 28. Jim. Vah. ch. XI. sect i. $ 48. 52. 

(3) Menu, ch. IX. 202. 3 Dig. 318. 
(4)Jim.Vah. ch. v. 11. 

(5) Ante, p. 100. Menu,, ck. IX. 30f . 

(6) Menu, ch. IX. 202. Mit. «a hih* ch. U. soot x. 1. 
Jim.^ah., citing Devola, aid Baudteyon*, ch. V. 11^ 12. 

(7) Mit. on Inh. ch. II. sect. z. 5. 
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widow. Of persons disqualified to inherit, their childless 
wives, continuing chaste, aie moreover to be provided 
for; as are also the maintenance and nuptials of their 
unmarried daughters. So anxiously careful has the Hindu 
law been, that there shall exist no final distress in fami- 
lies, while means exist to prevent it, even in instances of 
the im.»t undwcrving ! 



236 



CHAP. XI. 



ON WIDOWHOOD 



It has been seen, in a former chapter,^ that the wife sur- 
viving her husband, succeeds as heir to him, in default 
of male issue. It remains to be shewn in the present, 
how the widow's property descends, whether inherited 
from her husband, or otherwise derived, premising some 
account of the state of widowhood among the Hindus ; — a 
condition too peculiar, not to demand a distinct and 
separate consideration. The entire subject will be com- 
prehended under the two following heads : viz. I. What 
regards her person. II. What regards her property. 

I. In considering the law as it regards her person, 
three things in particular offer themselves to our attention. 
1. Her obligation to burn. 2. The restriction she is 
under with respfect to a second marriage. 3. Her depend- 
ance^ in other respects. 

1. The first thing that occurs, in contemplating the 
state of widowhood among the people in question, is, its 
horrid termination, almost the moment it commences, in 
instances, in which religious enthusiasm has been made 
to operate on the hopes and fears of the deluded victims ; 
— to burn with her deceased husband, being inculcated 
upon the Hindu widow, not out of respect to his memory 

(1) Ch. VI. 
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merely, but as tlie means of his redemption, from the un- 
happy state into which he is believed to have passed ; Q) 
and, ai$ ensuring, in consequence, to herself, (not everr 
lasting indeed, but) long-continued felicity. Ascending 
his pile, and casting herself with him into the same flame^ 
she is said fHo draw her lord from a region of torment^ 
f^as a serpent-catcher draws a snake from his hole." 
Her virtue expiates whatever crimes he -had committed, 
even to the " slaying a Brahmin, returning evil for good, 
^^ or killing his friend." ; And, for this proof of it, a kind 
of Mahomedan paradise is promised her. They mount 
together to the higher regions; and there, with the best of 
htisbandsy lauded by choirs of Apsaras^ she sports with 
him as long as fourteen Indras reign ; — or, according to 
another medium of computation, for so many years ^ as 
there arehairson the human body. Q — It is not, however, 
a practice, to which the Hindus are in general enthusias-, 
tically attached ; or about which, as to its propriety, they 
are universally ^agreed. That it has, under certain re- 
strictions and regulations, the . sanction of the Shaster, 
admits of no dispute ; upon which ground any attempt to 

' (I)Angiras,2Dig.45l. Vyasa, Id. 454. 

Asiatic Res..Tol. iV* p. 309, Syo. edit. Ante, ch. III. p. 61. 

(2) Angiras, f Dig. 451. 

Nee minus uzore8fam& celebrantor Eos. 

Non illae lacxymis, — Tum foemineo ululatu 

Fatavir^ploiant; ▼enim (miseiabile dicta) 

Conscenduntque rogum, flamxn&que yorantar e&dem ! < 

Nimiium credunt vetenim sic posse maritihii 

Ire iptas comites, toedamque novare sub umbris. '. 

Db Anih. Immobtal. i. 177. ^ 
Conjugis, Evadne, xniseros elata per ignes, 
Occidit; — ^Argiye fama pudicitie. 

Pbopbrt. 1. i. E]. 15. 
See also Euripid. Suppl. Act. ▼. 
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suppreds it has beai r^ob«ted4(^) in otteputieuls^ trihs^ 
(Jogegj or oaste of weaveits^) die widow^ in tlie Bengal 
proTinces^ buries alive with her deceased husband ; hot, 
a^ordittg to the courise generally observed in India in 
disposing of the dead^ the comniiO& mode of self^immjok?' 
tion is^ by burning with him on the same pile. Sobject te 
slight varieties in different castes, and difierent parts, of 
the country, in every instance of it one thing ib clear ; 
that, to be legal, the sacrifice on the part of the Tiotiin 
must be voluntary. It follows that it can be pei^nied 
only by an adult, in possession of her faculties, and free 3 
not stupified for the purpose by drugs ; not influenced by 
designing priests^ or interested relations; still lesa im^ 
pelled by violence. Of the latter, occurrenoea are hut 
too frequent, where, from her inability to sustain the 
fiery trial, the unhappy devotee, relenting in the ooiirae o£ 
it, is prevented firom escaping, by the act of her rdationsy 
or others present ; who, to obviate the disgrace of faxhNrei 
to say nothing of less justifiable motives, will sometime^ 
with bamboos, push her into the hottest part of the fire^ 
keeping her there by fbrce till life be extim^t; a con^ 
duct amenable to prosecutiaii) but of which no instance ap- 
pears, otherwise than as for a misdemeanor; though it goesi 
nigh to realize the martyrdom pf St Laiyrence! The burn- 
ing must be with the privity of the ruling power, for the 
sake of preventing its taking place where it may be in- 
admissible, or under circumstaaices rendering it so. In 
order to which, wheve they have timely notice of what, is 



(i) See Col. Walks's Sketchef, yol. I. p« 499. 
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ehoxA to tajke plae^^ it is euston^aiy for the police oiicers 
tQ alleodt d.nd see tibat whi^t may be in itself laWfiil^ 19 
hg^Wj perfomgb^; 6!i»/9M /'iV^ €si€ acta. Accoi^mglf^ 
to no woman 19 it |:iennitted to biirni bei«g pjpegpaant a^ 
^ time ;«-'<-a co^odition^ iQ a female, that bas the ^ect wi^b 
us, of suspending execution in a capital cai^ ; — upr, if she 
have children, or a, child, fiot exceeding three years of 
age, unless some one will undertake to provide for it, ot 
then^ a suitable maintenance. This must be by engager 
ment in writing, on the pajrt of the nearest relation of the 
deceased. In the three inferior castes, the practice exists 
pf crematiQn at a time subsequent, more or less, to that 
of thc' burning of the body of the husband, where he ba^ 
died at a distance from the wife- It is called Anoomurun^ 
in contradistinction to Suhumurun^ importing tp bum 
with it.. But, to render AwmmruV' legale there should 
have e^cisted some sufficient ree^pn, why simultaneous 
burning coi;dd not take place ;. at)4 the bumingf ^bse^ 
quei^t must follow,if at all, immediat^y upoi^the firstnotic^ 
x>f the death ; the widow also being at the time i^ possession 
<^f something belonging to the deceased, to be burned with 
her, aa of his turban, or sandal) which a^e the most 
muaL symbols ; though, aecordiioig to circumstances, it 
may be his stick, hi3 dagger, or his helmet : aixd, iq ai^ 
instance that occurred a few years ago, among the 
Mahrattas, some of the bones of the deceased were sent to 
his widow for the purpose. But, to a Brahmin widow, 
Anoomurun is altogether incompetent : she can bum only 
on the same pile with her husband ; so that, in the in- 
stance just alluded to, which was that of a Brahmin, the 
act was^ considered as having been illegal, unless to be 



240 ON WIDOWHOOD. 

justified by local custom, in opposition to the Shaster; 
and this notwithstanding that a part of the body of the 
deceased had entered into the ceremony.(^) By the 
Hindu law, as well as by ours, suicide is a crime ; but 
the contrary is declared in this instance, — the motive sane* 
tifying the act. (*) 

~ 2. To this tyrannic instance of marital selfiishness must 
be added the prohibition to women of second marriages ; 
and that this should apply, as it does, even to virgin 
widows,(^) is an abomination, surpassed only, if at all, by 
the custom that has just been denounced. The husband 
having kindled sacred fires, {into which he is not expected 
to entery) and having performed funeral rites to his wife, 
whom he has survived^ ^^ may again marry, and again light 
^^ the nuptial 'flame. "(*) Nay, so incumbent upon him is it 
to do so, with a view to his resuming the order of a- House- 
keeper j(f) (Grihasta,) that he is not to delay it a single 
instant (^ But a widow who, though childless, slights 
her deceased husband by marrying a^ain, not only brings 
disgrace on herself here below, but, according to the be- 
lief inculcated, is to be excluded from participating wiA 
him in another world ;f) a second husband being declared 
to be a thing not allowed to a virtuous woman, in any 
part of the Hindu code;(®) by which, when her lord is 

* , • ' . • • • • * 

(1) Brahma Parana, 2 Big. 455. V. N. Parana, 2 Dig. 456. 
Vyasa, Id. 458. Asiat. Reg. ▼ol. iv. p. It. 

(3) Brahma Parana, 2 Dig. 455. 

(3) General note at the end of translation of Menu, p. 364. 

Asiat Res. toI. ▼ii.p.SlO. 
(4)Menu, ch.V. 168-.. . 

(5) Ante, p. S6, 

(6) 3 Dig. 106. 
(7)Menu,ch.V.l61. 

(8) Menu, ch. V. 162.— IX. 65. See also Id. 175, 176. 
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deceased, she is directed ^^ not even to pronounce the 
^^ name of another man«"0 > That the prohibition is as 
old at least as Menu, appears, from the references to his 
Institutes ; though, from its being included in the enu- 

I 

meration of things forbidden to be done in the present 
age,(*) a time is implied when it did not exist. That 
second marriages, by women, are practised in soipe of the 
lower. castesQ) is, according to Hindu prejudices, no argu- 
ment in their favour ; these castes beings in many instan- 
cesy not within the contemplationof the law. In the terri- 
tories lately . conquered from: the Pei$hway a tax was found 
established 'oh the marriage OjTmidowSy but ^ the description 
given Hby the report,(*) in which they are noticed, rather 
coniirms the: restriction; at the same time that the practice 
implied gives colour to an account, of its having been de- 
termined, some years ago, by an assembly of Brahmins 
at Poona, in the case of a yotmg woman, (of family,) v^ho 
had lost her husband, before she had been admitted to his 
bed, that she need not burriy but might re'marry.(^ Here 
might be discussed the course that once subsisted, permit- 
ting the widow of a childless husband, or the wife of an 
iinpotent one, to raise up issue to him, by the intervention 
of his brother, qt other kinsman, or even . of a stranger, 
authorized for the purpose. The husband gave the au- 
thorily ; and, he being dead, the act was legal, if sanc- 



(1) Menu, ch. V. 157. 

(2) General note, ^t the end of translation of Menu, p. 364. 

(3) 3 Dig. 149. Append, p. 532. 534. 

(4) The Honourable Mountstuart Elphinstone's Report, p. 37, 38. and Append. 
to same, p. 7. 

(5) Asiat, Joum. for July, 1822. p. 8. 
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tioned by his friends, or othet guardians of the widow.(^) 
But it belongs also to the subject of adoption^ in the App^^ 
dix to the chapter upon which^ it will be found noticed^ at 
sufficiisnt length) considering that it is obsolete^ and that^ 
even lyhile it prevailed, it was reprobated, - and confined 
accordingly to the servile clas8.Q 

3. Not only is a Hindu widow restricted from marrying 
again, but continence is exacted of her, at the peril of forn 
feiting hi^r exclusive property^ as well as her right to 
maintenance; as, in the event of her husband dyingy 
under circumstances to entitle her to succeed as heir, a 
want of it^ while he lived, bars her claim, if alailure in it 
subsequent, unexpiated, do not deprive her of the inherit- 
ance, after it have vested.(') — Accordingly, it iik required 
of her to reside, after his death, with the son, or 'sons of 
her husband, if he havc^ left any ; — and, if not, with his 
other relations,(^) among whom guardians are to be se-« 
lected for her,(^ the right of appointment resti^tg ulti- 
mately, As in the case of minors, with the king ;(^)— thd 
policy of the Hitidu law, with regard to the sex> beings 
that -it is never, at any period of their lives, or undeir any 
circumstance, to be independant.(^) " Day and night (say* 
" Menu,) must women be held by their prot^tors in a 
** state of dependance. Their fathers protect th«n in 

(1) VrOiaspati, 2 Dig. 475. 1 Id. Sit. ♦ ' 

' General note to translation of Menu, ▼. 3. 

(3) Append, to ch. III. p. 175, 

(3) 3 Dig. 479. Ante, p. 232. Append, p. 344. 3ff2 C. 

(4) Jim. Vah. ch. XI. sect. i. 56, 57. 

(5) Jim. Vah. ch. XI. sect. i. 64. 

(6) Ante, ch. IV. p. 103. Menu, ch. Vlll. 28. 
Append, p. 381. — C. and 344« — C. 

(7) Y^nyawalcya, 2 Dig. 381. Anon. Id. Nareda; 2 Dig. 384. 



ON WIDOWHOOD. 2^43 

*^: childbood > their hiisbnctds protect them m youth ; their 
" sons protect them in age. , A woman ia never fit for ini* 
*^ dependMice."(») And a preceding t^t^ in which the 
ssm& condition ia inculcated^ establishes her dependanee, 
if idle have no sonsy ^^ on the near kinsmen of her husband ; 
'* if he left none, on those of her fatibier ; and, havii:^ no 
^^ paternal kinsmen, on the sovereign ;'' ccmchidmg, . a& 
sdready stat^ tibat ^^a woman must never seek in^ 
'^'depe»dance;" and cariyiag the principle the lengtk 
of declaring, that *^by a girl, or by a young '^oman,: 
^^ or by a wpmin advanced in years, !¥)thiiig must be 
*^ done, even in her own dwelling-place, according 
" to her mere ple»5ure.''(0 Failing relations of her 
husband, she is to resMe with her own, eiyoying theic 
protection^ and being subject to their controL If she d^ 
not Wee to burn, the alternative for her is. a lif^.of austerity: 
and privation ;(^) for the securing of which it is> that h^i^ 
liberty, in disposing of heacself^ after the dj^ath pf her hu^-^ 
band, is thus restricted ; the same rese^rve, for the sso^q 
fmrposes, being also ei\joined to her, in case of ^uperses* 
sion9(*) Of of het husband happenii;Q(g tQ be aj>sent.(^ 
To the mrtums widow, persevering in the system of self- 
denial prescribed for her, not only are honour, and protec- 
tection, and maintenance pledged during life, but the 
prospect also of heaven is expressly held out to her, though 

(l)Menu,ch.IX..2,3. 

(2) Menu, ch, v. Ur, 148. 

(3) Menu, ch. V. 150 to 161. Vishnu, 2 Dig. 459. ^ 

(4) Ante, p. 53. Append, p. 389.— C. 

(5) Sancha and licMta, 2 Dig. 448. Yajnyawakya, 2 Dig. 450. 

r2 
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childless ;Q) the intention of the law, with .respect io 
whatever she possesses, heing, . consistently with the life 
ordsiined for her, that she should have the use and en- 
joyment of it, for necessary, including religious purposes, 
but not for lavish expenditure, and indiscriminate aliena- 
tion, as humour, or fancy may prompt Expected to live 
in the practice of austerities, with extinguished passions ; 
foregoing every thing like shew in dress, and .luxury in 
food,(«) her duty, with regard to what she may have inhe- 
rited from her husband, is, to regard herself as little more 
than its tenant for.life, and trustee for. the. next heirs*^ oof 
the property»to which she has so succeeded, together .with 
its accumulated savings ; being restricted from aliening it, 
by her own sole <act> unless for necessary subsistence, or 
pious purposes, beneficial to the deceased.(') If in any 
tiling she may take liberties with it, it is in making pious 
and charitable gifts, with presents to her husband's rela- 
tions and dependants, but not to her, own without their 
assent; the concurrence of her legaV guardians and.adr 
visers, as -well as of her husband's heirs, being gene- 
rally neceslsary to any alienatian by her of such pro- 
perty ;(*) by heirs here being meant, not the immediate 



<1) Menu; ch. V. 156, et seq. Id. ch. IX. S9. 

Datt. Mim. sect i. 27. 29. Vrihaspati, 2 Dig. 462. 
(i) Smriti; 2 Dig. 460, et seq. Mahal^arata, Id. 467. 
(S) Sheochimd Rai v. Labung Dasee ; Beng. Rep. 1805. p. 24. 

Id. 1812. p. 344. 

Jim. Vah. ch. XI. sect. i. 56, 57. 

Daya Crama Sangraha, ch. I. sect. ii. 3. 5. Appends p^ S96*-^M» 
(4) Jim. Vah. ch. XI. sect. i. 56. 63, 64. . . • . . 

S Dig. 463 to 473. Id. 576, 626i et seq. ' 

.''Sheochmid Rai v* Lubung Daaee; Beng. Rep. ante 1805. p. 24. 
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ones merely, but the whole, living at the timej their 
assent to be manifested by their attesting the conveyance, 
or by other expression of it in writing.Q The restriction 
however, in the extent stated, seems to concern land oxdy; 
with this difference between the Bengal and the Benare^ 
schools, that the former confines it to such as has been 
derived from her husband, the latter, as it prevails to the 
Southward, applying it to land held by her under what' 
ever title ; — ^the law also requiring a deed and seisin to 
perfect the transfer ;(*) whereas, with regard to moveables^ 
(slaves excepted, which are subject to the condition of land) 
she has a greater latitude, reserving always a half for the 
due performance of his funeral obsequies. (^) That she 
should be under some such control as has been mentioned, 
seems so far reasonable, since, as her husband's relations, 
lare bound to provide for her in case of need, it would be 
hard if they had not the m^ms of preventing her, by her 
improvidence, from falling into distress, and so requiring 
their assistance. To this extent, therefore, their inter- 
ference, not degenerating into any treatment unnecessarily 
harsh, much less insufferably cruel, might be deemed to 



Beemlah Dibeh V. Gocalneth ; Id«p.32. 
Mahooda, &c. v. Kalcaai, &c. Id. p. 67. 
Gungamm Badnree v. Kaaheekannt R. ; Id. 1813. p. 363. 
Append, p. 390. 392. 398. ' 

iTopiilcliimd Chackarwurtee «• M. Rajraaee ; Beng. Rep. 1816. p. 500. 
(1) Mohun Lai Khan v. Ran«e Siroomunnee ; Beng. Hep. 1812. p. 349; 
Boopchum Mohapater v. Annndlal k. Id. p. 353. 

(i) Jim. Vah. ch. IV- wet. i. 83, note. 

Naieda, S Dig. 575. — Catyayana, Id. 576. 

Sham Sin^ v. M. Uxnxaotee ', Behg. Rep. 1813. p. 395. 

-^3) Sreesaiain R. v. Bhya Jha ; Beng. Rep. 1812. p. 345. 
, Mohun Lai Khan v. Ranee Siroomunnee ; Id. p. 352. 
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be within the scope of tihat domestic autfaotity, the exer* 
,cbe of which, as legitimate, has been preserved to the 
natiTes by the legislature, in those ajcts, upon whidi the 
charters, establishing the .King's Courts at ilie ise^renil 
presidencies, are f<»inded»(^) 

r 
' t * 

IL As to th^ property of the widoit, Herright of kh 
Writing to ha- husband under certain circumsttnces,' and, 
<where that does not attach, ber claim to be maintamei^ hm¥* 
ing ali«ady been discuissed in their respective chapters ;(^) 
^tnd her power oi alienation having also been ioeid^itaUy 
adverted to, in treating^^ on the depaidance to which her 
person, and the whole of h^r conduct is.liaUe,C) it .re* 
inains to notice how such property, as she possesses, liow«* 
soever denved^ vests at Aer/2ea/d^; distinguishing betvraan 
what she holds in right of her husband, and her^Stridiiami^ 
which, as has been formerly seen, is more emphaticaUy 
her own,(*) 

It has been seen, in a preceding chapter, (^ how the 
.property of a woman descends, she dying in the lifetime 
of her husband. Of that which devolves on ber from him, 
he dying, leaving no male issue, nor adopted son, nor son 
otherwise derived from him, (^ the landed part of it, or 



{1) ShepchiinA Eai t>. L«bmg Dasee ; Beng. Rdp. ante 1805. p* lA. 
. . . n Geo. 3. ch. LXX. i 18..^37 Geo. S. ch. CXUI. ( 40* 

(2) Ante, ch. VII. p. 154. ch. X. p. «91. 

(3) Ante, p. 244. 

(4) Ante, p. 25. 

(5) Ch. II. p. 50. 

(6) Append, to ch. p. 



0N WIDOWHOOD. 2.4? 

wlNwer ^omm \mi&: that deacriptioB, descends on her 
{i^ath to M^ heirs, not to hers : the principle being, that 
it vQ&t3 in those who would have taken it upon his 
4Mfh, had she at the time not existed. This, in the 
<5ase supposed, is the daughter, or daughters of her hus- 
band, if he have left any ; for the sake (as is said) of 
the TOPie issue^ which they have, or may have. So say 
tbe w^il^rs of the Eastern school. Q But, according to 
the Mitacshara, O ^nd its followers, property, which the 
widow may have acquired by inheritaiice, is transmissible 
to her own heirs, classing with this school as part of her 
Stridhma ; of the descent of which some account is next 
to be given, the nature of it having been already ex* 
plained,. in a former chapter. Q — iDenoniinated *^ womaris' 
i- iproperfyy' its peculiarity is seen in nothing more than 
iuithe intricacy with which succession to it is regelated; 
depending, as it does, not upon rules, or texts, . relative 
toiproparty left by a man, (*) b^it upon the form of mar" 
rmg£i(^) the source Aom which it has been derived, or 
ikktiime wh^nit jn^a acquired. Belonging to an unmar-- 
rifsd female, with exception of a nuptial present, (which, 
Wher^ it jexists, reverts on her death to the bridegroom,) 
her S^r^ham go%s first to her uterine brothers, (^ and, 



(1) Jim. Yah. ch. IV. sect. i. 7. , Id. XIi i. 57, et seq. 
3 Dig. 468. 472, et seq. "576. 626. 

Mt. Bijya Bibeh v. Mt. Unpooma D. ; Beng. Rep. 1806. p, 86. 

(2) Mit. on Inh. ch. II. sect zi. 2, and note. 

See Beng. Hep. 181^. p. 344. Append, p. 392 to 398. 

(3) Ante, cb. I. p. 30. 

(4) 3 Dig. 601. 60^. 

(5) Mit. on Inh. ch. II. sect. xi. 30. 

(6) Id. 30. 
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£sLiliDg them^ fo her parents in successkm, the mothef 
taking, before the father ;Q and if to a fnarried one^ 
whether she die living her husband", or a widow, the im* 
mediate heirs to it, including personalty inherited from 
her husband, with land also according to the Mitacshara, 
are her lineal descendants in the female line ; (f) the 
reason of which is not very creditable to the good sense of 
the law, founded as it is, on a supposition, that portions of 
the mother abound in her female children ; the notion 
being, that ^^a male child is procreated, if the seed pre* 
^^ dominate, but a female, if the woman contribute most to 
" the fcetusn^) so apt were the old Hindu lawyers to 
mix, with their gravest reasonings, ideas not less absurd, 
than, according to our conception, indelicate. The 
course of succession, in the female line, is the same with 
that which is established, where daughters inhmt, me- 
diately or immediately, to their father. (*) After daugh- 
ters, and grand-daughters, the property in 'question goes 
to sons, in a certain prescribed order ; (f) and, in default 
of all issue^ the succession varies, according to circum- 
stances. The marriage having been in an approved form, 
and the wife dying without issue, the husband, (surviving,) 
and his kin successively, are her heirs ; — if in any of the 

(1) Jim. Vah. ch. IV. sect. iii. § 7. 
Gautama, 3 Dig. 614: 
Baudhayana, Id. 613. 61b, 

(2) Menu, IX. 131. 192, 193. 195. 

Mit. on Inh. cli. II. sect. xi. 9* 12, et seq. 
3 Dig. 589. 595. 597. 600. 607. 

(3) Menu, ch. IIL 49. 

Mit. on Inh. ch. I. sect* iii. 10. 
(4)|Ante, ch. VII. p. 159. 
(5) MiC on Inh, ch. II. sect« xi. $ 9. , . 
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J^S- appr&ved ones^ her own ; (*) and one course is or- 
dained with reference to what was obtained by her im heir 
nuptials; another, as to what may have been acquired by 
her during her coverture, (f) Beside which, other dis- 
tinctions prevail, particularly with respect to her fee, or 
perquisite J described by some, as the present made her 
upon soliciting her in piarriage, (^) by others, as the 
bribe to induce her to jgo to her husband's house, upon 
its final solemnization.(*) Adverting to each, the law hai 
settled the succession to the greatest imaginable extent ; 
h& will appear by reference to the works that treat at 
lieuge on the subject, (*) including the '^ Summary'* by 
Sricrishna, subjoined to the appropriate chapter in the 
JDaya Bhaga of Jimuta Vahana, (^ and which will be 
fouiid in the Appendix to this work.(^) To what extent 
these distiiictions prevail in practice, can only be known 
by local investigation; 2^^^e being a branch of Hindu 
iaw, which, wherever it obtains, supersedes its general 
maxims. (°) 

(1) Menu, IX. 196, 197. 

Jim. Vab. ck. IV. sect ii. $ 24, 25. sect. iii. $ 2, et seq. and $ 6. 
l||l.it. on Inh. ch. II. sect, id. $ 10, 11. 3 Big. 606« 
Append, p. 399. 400.— C. E. and D. 

(3) Note to Jim. Vab. ch. IV. sect. i. $ 5. 

(4) Jim. Vah. ch. IV. sect iii.§ 21. 

Miton Inlu ch. II. SQct.xL5. .3 Dig. 570. Ante« p« 28. 
Daya Ciama Sangraba, ch. II. sect iii. 17, 18. 

(5) Jim. Vah. ch. IV. |dit on Inh. ch«II. sect zL 
3 Dig. 537. 

Daya Crama Sangraha, ch. II. sect iii. 4, 5. 

Prankishen Sing v, Mt Bagwhutee s Beng. Bep. ante 1805* p* 3. 

(6) Jim.Vah.p. 100. 

(7) Append, p. 402. 

(8) Menu, ch.1. 108.110. Ch. VIII. 3. 41. 46. 1 Dig. 95. 
M. Sntputtee v. Indianund Jha; Beng. Rep. 1616. p. M2« 
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.' It beiag far from the pyrpo^e of these pagea to uphoUi, 
with referen^^ to the Hindus, aay system, whethw <d 
abuse, or of unm^ited admiratioA, but their object, oa the 
contrary, b^iog, to jrepregent, with all practicable exacfe- 
«ess» a IHkhfiil XMidine of their mrtitutes, within the 
professed limJt^, as the same is to be collected from 
iseaource^ withiu ouy reach, — 'the deformity of their Ibm^ 
9§ik W many partfculais, respects the sex, especially in 
lis wMowed state, has beea impartially exhibited. Uiir 
gracious as it may sppear, l&e question will still occur, 
M to the iikgnci^ m which finch a eode of restiSLiat and 
pjivation is ^cted upon; Mw it operates in* fami*- 
Jies; what may be Ihe realy as well sBihe legal, stete of 
^iridowhood, among these people. To resolve this, 
M»att must be had to the works of such, as hav3e had an 
opportunity of looking into the interim, and detail <^ 
Hindu life; if any there be, whoso account of so ddicate 
]a sttbjfect can be relied upon* Nor is it intended to repijess 
any just indignation, to which that deformity ia calculaited 
to give rise, by the recollection, that, however odious, its 

parallel is found among the mo«[t renowned nations of 

antiquity. A few words will suffice to assimilate the con- 
dition of the sex among the old Romans. Mulkres omnes/ 
(says Cicero,) propter infirmitatem cpmiliij My ores in tu- 
torum potestate esse voluerunt ;Q and Livy, to the like 
effect, Nullam ne privatam quidem rem agtre fe&minas sine 
auctore voluerunt ; in mqnu esse par enium^fratrum, viro. 
rum.(f) It was the same before them with the Greek 

(1) Qi(c. pro Muren. 11. 
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snoea; <nnr caathfsg ^tractoies in l3m lespei^ be better 
^closed? ihan by <}i6 Mlowing extras fixim a. iBdte elega^ 
*little ^ork^ cm dhe -states of ancient <jteeece, Trliose iaiBti- 
-tottoQS )bli/e Romans copied; qi^hibitiiKgy wkh regard to 
td*^; t««alage <rftl,e \n^, the substance of many a tert of 
Menu, and yet not a perfect picture of it^ as. itiesisti^'^ 
the time to which the account refers ; omitting, as it does, 
all allusion to that extraordinary feature, already noticed, 
the power of the husband to dispose of his wife by w?i7/, 
to any man whom he might choose for his successor-C) 
Speaking of the Athenian women, in an age too of refine- 
ment, " They lived (says the learned and ingenious au- 
thor) in a remote quarter of the house, and were never 
allowed to mingle in society with the men. They were 
** not permitted to go abroad, without being attended by 
** a slave, who acted as a spy upon their conduct. They 
" were given in marriage without their consent; and were 
expected to make the care of their families the sole ob- 
ject of their attention. In a funeral oration composed 
by Plato, in the person of Pericles, he makes that illus- 
" trious statesman exhort the Athenian women, to mind 
"their domestic concerns; and assure them, that they 
*** Would be most faithful in the discharge of their duty, 
<^ when they never attracted the notice pi their fellow ci- 
** tizens."(^) — Thus verifying, perhaps, with reference to 
distant ages and countries, the complaint of Medea in 
Euripides, 

ruvaucec cty/iev dOXcwrarov ^vrov ; 

(1) Ante, p. 59. 

(2) Hills' Essays on the Institutions, &c. of the States of ancient Greece, 
p. 266. 
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upon which it may be remarked, that whdteyer is selfish 
^and illiberal recoils commonly, in a variety of way^, upon 
those who promote it ; and that, in the instance in ques- 
tion, the system adopted, discreditable • to man, in pro- 
portion as it outrages nature, probably never realized the 
purpose in view^ / 
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ON THE TESTAMENTARY POWER. 



It having been long since observed by Sit William Jones, 
and being a thing agreed, that the Hindu laW knows no 
such inistmrnent as a tt;27/,(*) nor any power in the owner 
of property so to dispose of it, an apology may be expected 
for a chapter on the subject The truth is, that, by the 
,law in question, (as under other ancient codes, including, 
ourown,(^)) if not previously distributed in his lifetime, 
property has been left to descend, on the death of its 

owner, to his heirs. He has not been allowed to desig- 

I ..... 

mtewho should enjoy it after, him, the law having not 
only established a course of inheritance, intended to be in- 
defeasible, and which in general is so, but having also 
made ian equitable provision for female issue, and a variety 
of xjoUateral dependants, where they exist; guarding, at 
the same time, what it has' so ordained, with the ^ most 
anxious care, by suitable restraints upon alienation. The 
line of heirs extends (as has been seen) beyond the rela- 
tions of the deceased, to connexions and claimants no 
way allied by blood ;^— all of whom failinjg, the doctrine 
of escheats here, as in other countries, steps in, vesting in 



(1)Note>Sl)ig. 516. 

(^) Hisredes, saccessoresque sui cuique» Hberi ; et nuUum tcitomerUum. Tacit, 
da Genu. $' SO. 
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the sovereign an ultimate right of succession, where no 
other prescribed one can be shewn. Q) This being so, 
whether the son have, by nature^ a claim to succeed to 
his father's property, it becomes immaterial td inquire; 
sufficient be it, that he has it by law. And, if so, it is 
idle to be considering whether the unqualified concession 
may not make heirs disobedient, and headstrong, such 
arguments cutting both ways ,* — sin^e a contrary doctrine 
has a like tendency to render par^its capricious aaA 
arbitrary, to which the Hindu lawhus shewR itself awak€$ 
by protesting against the effect of such a partition^ by a 
parent in lus lifetime ; Q* while it baft shewn its cokh 
sistency, by proscribing, as ipcapaible of a share^ an 
"enemy to l^is father/' Q Any apology then for wjiat 
Ibilows, if ^equiredi m^st be sought for, hx th$ praotiee 
that has pbtainedj among the Hindus at our Pre^ideiicte^ 
of indulging in the liberty oi wills ^ for which their laAt 
guage has not ^yen a name, (f) That wc possess it^ cjui 
be no plea for our sanctioning it in thim ; the less, tlw^ 
in the extent in which it is allowed to us, it has b^i^o 
disapproved by the iauthor of the Commentaries; whoi 
recognising the claim of children. on the property of thei? 
parent, observes that " it had not haen amiss, if he ha4 
" been bound to leave them at the least a necessary subsistt 
^> ence." (f) Such being the indisputably Hindu law^ 99 
in force to the Southward, and the Courts at our Presi* 

' . . .) 

(1) Ante, ch. V-II. p. 170. 

(2) Ante, ch. V. p. 123. 

(S) Mit. on Inh. ch. II. sect. z. 3, Vid« tarn. ante» p^ ff 19. 

(4) Append* p. 

(5) Blackst. Comm. vol. L p. 450. See also vol. ii. p. 3f3/ IStk edit. 8to. 
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dendies having been, in all time, in mabtf erjl o J inb0rit)smd, 
sworn to administer justice to the Native according to 
his own, in contradistinction to ourSy ii may be diiSeuIt, a.t 
this day> to account satisfactorily^ and with credit to th^ 
first innovators^ for the principle upon which, withiri 
those limits, so great, and, it may be added, so pernicious 
atL anomaly, as a Hindu ijoUi, was originally sustained; 
With respect to Madras, beginning, as it did, in the 
Mayor's Oourt, but too much reason estists, for appre- 
hending, that it originated in motives not of the most 
honourable nature; being a device, by nieans of which 
native property, to a great amount, became subject at the 
time, and long after, to European management So 
tinseemly a period, indeed, has passed away; having 
been succeeded by a purity, not only in the exercise of 
government, but in the administration of justice, also, 
upon which it is tonsoling to reflect. The practice how- 
ever subsists ; «.nd being, with reference to the individuak 
aoneerned, essentially vicious it remains open to ei^ami^ 
nation ; and one thing seems plain, that, in affirming it$ 
Courts must have a resting place somewhere. Neither 
in the English, nor in the Hindu law, can they find any^ 
The latter, as in force to the Southward^ repudiates 
every idea of the kind, in the form and extent to. which it 
has been attempted to carry it ; and, for the English, it k 
excluded by our Charters, wher^sver tA^ inher^anM ^ftkd 
native is concerned. Can then the right of a Hindu, to 
dispose of his property by will at Madras, be referred to 
custom? Custom is a branch of Hindu, as it is of our own 
law. " Immemorial custom (says Menu) is transcendant 
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*Uaw.'*0 But, how does he define it?— pretty much 
as my Lord Coke would define it, by '^ good usages, long 
*' established." (*) And what are good usages for thi^ 
purpose ?— «^^ practices not inconsistent with the legal 
" customs of the country. "(*) Can the practice in question 
be considered, for the Hindus, as a good usage long esta- 
blished? Originating in corruption, its establishment is 
as yesterday ; and it violates th^ir most important insti- 
tutions, as well as our own Charters. ; Should it never- 
theless be contended, that, within the limits of the King'd 
Courts at Madras, the Hindu must now acquiesce in the 
exercise of the power in question, bound by the practice 
that has obtained, the diflSculty will be to define it ; — to 
declare the extent of the obligation, and to settle by 
what law the details of such power are to be governed- 

To suppose, then, the case of a will by/ a Hindu, 
setting aside the legaj heirs, and every other claimant on 
the property of the testator, in favour of some artful 
Brahmin, possessing, and exercising an influence over 
him, in Im dying moments, sufficient to induce him to 
sign such an instrument, and yet not sufficient, according 
to the cases; in Westminster Hall, liable to be cited on 
such an occasion, to .warrant the Court in rejecting it 
The Hindu law contemplates the possibility of so mon^ 
strous an aliei]iation, by deed to take effect in the lifetime 
of the maker; denouncing him as insane, and declaring it 



(1) Menui cli. I. p. 108. 

(2) Menu, ch. 1. 110. 118. Id. ch. VIII. 3. 41. 46. 1 Dig. 95. 
M. ^utpuUee v. Indnwund Jha; Beng. Rep. 1816. p. 512. 

(3)1 Dig. 337. 
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i)ull upon that ground ; like the reasoning of the civil 
law, in the case of an in-officious testament. As the at- 
tempti therefore, by a Hindu, would be one which his 
own law, as in force to the Southward, would not tole- 
rate for a moment, the best course would be to set such a 
will, if offered in judgment, entirely aside ; as would pro- 
bably be done even at Bengal, where the testamentary 
power is established. 

But, without going the. length of total disherison, an 
alienation by means of a will may be attempted, far ex- 
ceeding the legal power of a Hindu testator ; and rights 
may be trenched upon by it, which the Hindu law, as ia 
force to the Southward, has been most anxious to guard. 
Indeed^ it is almost of the essence of a testament that it 
should be so, more or less ; according to an observation, 
frequently applied to a Hindu will, that if contrary to 
Dharma Sastra^ it is invalid ; — if in conformity with it, 
unnecessary.^ Upoa this principle, it has been the course 
of the Southern Pandits, to whom occasionally such wills 
have been referred, to try them 'by the provisions of the 
Hindu law, with respect to giftSy and partition during the 
life of the father^ and to reform them accordingly ; it 
being competent to a Hindu to make a gift^ to which it 
will be the duty of his heirs to give effect after his death ;(*) 

\ * * 

as it is for him, if he so think proper, to distribute his 
property among them in his lifetime, thereby not defeat- 
ing, but, on the contrary, affirming, and anticipating their 
right of inheritance .(^ 

(1 ) Append, p. 409.— E. 

(2) Append, p. 410. 

(3) Ante, p. 2«9« 
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Should it be proposed, to discontinue the practice of 
recognising, in any respect whatever, an instrument pur- 
porting to be a will by a Hindu, as being the exercise of 
a power, unknown to their law, — unless executed at least 
with the formalities of a deed of gift ^ and of course carry- 
ing with it the consent of parties interested ;Q — or other*- 
wise with those of a partition of heritage, subject also of 
course to the rules prescribed for that species of alien- 
ation ; — such would undoubtedly be, in a sensible degree, 
a corrective of the error that has been allowed to take par- 
tial root, liable perhaps to no material objection, other than 
the opening it would still leave for litigation, to try, upon 
the principle stated, if the will could, or could not be re- 
ceived ; a propensity but too ^pt to be encouraged, and 
from which, expensive as its indulgence unavoidably is at 
our Presidencies, the Hindu has a claim, by all fair means, 
to be protected.^ This will best be done, in the in- 
stance in question, by allowing him the benefit of his own 
law, in the important article of inheritance. But, if thcJ 
use'of wills, so far as they have been improperly permitted, 
be still to prevail among the Hindus, in the extent to 
which the practice of allowing them exists, (which, to the 
Southward, it is believed, is only within the linjiits of thp 
King's Courts,) it may be convenient to repeat succinctly 
the legal grounds, upon which alone they can, with any 
propriety, be continued and sustained. 

(1) Sham Sing v. M. Umraotee ; Beng. Rep. 1813. p. 394., 
($) See a curious passage, ezpressiye of the horror of litigation, in a deed of 
compromise, between a party (a Hindu) claiming by adoption, and the 
remote heirs; by which they agreed together to divide the property.— 
Sreenaiain Rai v. Bhya Jhaj Beng. Rep. 1812. p. 340. 
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In Bengal, Hindu wills seem to derive their support 
from thei t\vo following considerations : 1. Considered asi 
a deed of gift, to take effect at a future time, on the demisei 
of the donor; subject to all rules affecting gifts. (^) 
2. That the dominion of the owner over his property is so 
far absolute, that aiiy exercise of it whatever will be valid 
2Liid ivreversihle in point of law, how objectio^able soever 
tie act, in a moral point of view. In the Nuddea case, (to 
be referred to more particularly in a subsequent page,(^) ) 
an authority was cited, (that of Govindo Nanda^ reprobat- 
ing, as absurd, the allowing to be valid, ^vhat had been 
forbidden to be (fone. The distinction however between 
acts wirf, on the ground of some legal disability in the 
persoti of him by whom they are performed, and acts 
prohibited only, on account of their inexpediency, is too 
firmly rooted iij the doctrines of the school alluded to, to 
\>€ now shaken. But, inasmuch as it is confined to those 
provinces, and not only not recognized, but disclaimed by 
the authorities prevailing to the Southward, the ground 
li^bn which alone the doctrine of wills can stand there, is 
very mufeh narrowed. Admit that a Hindu there may do 
by testament, what he could have done by partition 
among his sons, or otherwise by donation ; which is allow- 
ing all the force that can be given to such a will, by taking 
it as a gift, in regard to what the testator had power to 
give, Or as ^, partition, in regard to what he might have dis- 
tributed, but could not have given ; the result would be,(^) 

(1) Append, p. 415. 419. — C. 

(2) Post, p. 262. , . 

(3) Ante, p. 18. 

s2 
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1 . By way of admission, that a separated or sole owner 
of property, having no male descendants, nor other fa- 
mily, may dispose of it as he pleases. 

2. But that even a sole owner, in respect of tewrf, whe- 
ther hereditary or acquired, having a family, cannot, by 
any act, without their concurrence, deprive his sons of 
their legal shares, nor the rest of a sufficiency for their 
maintenance. And that, where there is no land, they 
must all be provided for, to that extent, out of his per- 
sonalty. (*) 

3. That, however different in this respect the law 
may be at Bengal ; («) — according to the doctrine of the 
Benares school, as prevalent to the Southward, a member 
of an undivided family must first obtain partition, before 
he can exercise individual ownership over his right in 
the joint property, without the consent of his coparceners ; 
a gift of undivided property, without such consent, being 
regarded by the Mitacshara Q as incompetent ; at least 
so far as regards the realty ; for, as to moveables^ he ap- 
pears to be at liberty to make gifts on motives of natural 
aifection, but riot even with regard to these, to the extent 
of the whole of his property. (*) Subject to this, the 
Smriti Chandrica declares, that restitution, of a prohibited 
gift, as well as of a void one, shall be. enforced by the 

(1) Mit. on Inh. ch. I. sect. i. 27. 

Sham Sing v. M. Umraotee; Beng. Ke|^. 1813. p» 395* 
Menu, cited in! 2 Dig. 112. ' 
Sricrishna> note to Jim. Vah. ch. il. 26. 

(2) Rajbhulub B. v. Mt. Buneta De ; Beng. Rep. ante 1805. p. 48. 

(3) Mit on Inh. ch. I. sect. i. 30. 

(4) Mit. on Inh. ch. I. sect. i. $ 27. 30. 
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Sovereign authority; the property not having been trans- 
ferred, nor a new right vested. It is to be recollected, 
however, that separate acquisitions, by a member of an 
tmdivided family, so made as to render them exclusive, 
and impartible, are as much sole property, to all intents 
and purposes, as though the maker had been, at the time, 
divided, and separate. Q And that, even with respect to 
prohibited gifts, they *^ may be valid, under the exceptions 
" which the law allows ; such as distress, necessary sup- 
port of the family, and pious uses, arising from indis* 
pensjable duties/'(«) 
In Bengal, where the power in question has been long 
exercised, opinions, carrying with them great weight, have 
not been wanting, that, supposing it to be res integra, not 
even there, according to the law of the Dajra Bhaga of 
Jimuta VahanajQ (the ground-work of the law of in-^ 
heritance in that part of India,) could a Hindu, having 
sons, consistently with it, by any means^ and of course 
not by will^ (a mode of conveyance alike unknown to that 
work and to the Mitacshara,) be permitted to alien his 
real ancestral estate in land, without their consent. But 
the contrary having been, over and over again, deter- 
mined, the point there is probably not now admitted to 
be debateable, whether in the Supreme Court, or in the 
Sudder Dewanny Afiawltit. (*) A leading case to this pur- 
pose is one decided in the Supreme Court at Calcutta, 

(1) Ante, p. 189. 

(3) Mit. on Inh. ch. I. sect. L $ 29. 

(3) Jim. Vah. ch. II. J 23. 

(4) Append, p. 419.— C. and p. 452.— S. 
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abaut the year 1789,0 ^here the testator/ a Hmdu^ tibe 
father of four sons, apd possessed of property of both 
descriptions, ancestral and self acquired, hstviug provided 
for his eldest by appointment, and advanced to the Jt^e<9 
younger ones in his life the means of tl^i^ir ^fastblishipentt 
thought proper to leave the whole Qf whs^t he po^^es^^d 
to his two younger ones, tp the disherison of the twg 
elder, of whom the secolid disputed the will ; but it wa3 
established, on reference to Uie Pandits pf tl^ (^fiurt- 
Their answers were short ; simply afiirming t|ie validity 
of the instrument, according to the jSfejf^/er. . Jfew the 
Shaitisr knows no such instrument as a will» But, cpn- 
sidered as a gift to the two youpger ^on^y ini exclusion of 
the two elder, the ground with th^ Pandite probltbly 
was (the Bepgal jpggdm) that, hpwever inconsistent the 
ant with the ordinary rplbs of inheritanqe, an4. the l^gal 
pretensions of the parties, being: dcme^ its validity was 
unquestionable. Sir Robert Cha^lmers, and Sir Willif^n^. 
. Jones, being both on th^ be^ch at the time, conci^ri^ed 
in this determination* About the same time occurred 
th6 Nuddm case, in appeal from a decree of the inferior 
Court at Kishnagun heard and finally determined, ip 
the Sudder DeminnyAdmvlul, the grand Gpwt of Appeal 
for the whole rf the Bengal provinces. Q Jt was the 
ease of one of the* gi^eat Zemindaries of the country, 
which the Testator, the Raj% h^vipg ^jpyed during 

(l)Rii86icblol Di^tt and Humaul Dutt, Executors of the will of Modun Mohoii 
Dutt v. Chortanchuru Dutt j Beng. Eep. 

(2) See a short Note of it in the Beng. Rep. ante 1B05, p. 9, under the name 
of Eshanchund |lai v. EAhorchund Rai. 
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bis life under the will of his fatihier, to the exclusion of 
his three brothers, left by will to his son ; against whom 
dne of his uncles instituted a suit for the recovery of his 
fouith share, disputing the right of the grandfather, so 
tp dispose of property that was ancestral. The question 
was discussed upon the will of the grandfather of the de- 
fendant, whiph appears to have been an assignment in 
trust, by way of gift to his eldest son, th^ elder brother of 
the plaiHtiflT, in contemplation of death ; providing to a 
certain degree for his other soris, but veiy inadequately^, 
compaired with what they would have been entitled to, 
had they been allowed to succeed to their legal shares. 
The latter of the two wills recited that the Zemindary 
nemr had hem divided; but that, pursuant to the custom 
of the country, it had always been enjoyed by the eldest 
Bon; in consideration of which the Testator had left it to 
the defendant, being his eldest son, in the presence of 
the Brahmins of Nuddea, ^hom he had assembled to be 
witnesses of the gift. Accordingly, the defendant con* 
tendctd, independant of the will, that the estate in ques* 
tion, according to the nature of it, was his, in right of 
inheritance ; and it was proved in the cause in point of 
fact, that it had always been* enjoyed by oae son, in ex- 
clusion of the rest, though not uniformly by the eldest; 
but sometimes by the one deemed the fittest to manage 
a property of that description^ pursuant to the spirit df 
the Hindu law in that respect.(*) The means resorted 
to by the Court of Appeal, for information as to the law, 

(1) Ante, p. 113. 
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appears to have been as extensive as possible ; references 
having been made, not only to numerous Pandits named 
by either party, but to the Pandits of the several Courts 
in the Provinces, as well as to those at the Presidency j 
among which latter was Jagannatha Turchapuncha- 
nana, the compiler of the Digest. And, though a great 
majority, including Jagannatha, were in favour of the acts 
of the two Testators;^ upon the general ground of the com- 
petency of a Hindu to dispose of his property as he 
pleases, without regard to the nature of it, whether an- 
cestral or acquired, public or private, yet- the Court, af- 
firming the decree, which had been in favour of. the de- 
fendant, expressly made the nature of the property, tmd 
the course in which it had always been enjoyed, according 
to the custom of the country y an in^edient in their de- 
termination ; as may appear from the extract inserted in 
the Appendix. Q) It is to be remarked also in this case, 
that all the authorities cited and relied upon by the Pan- 
dits, in support of the title of the defendant, are, as was 
naturally to be expected, Bengal authorities ; amon^ 
which no mention is made of the Mitacshara, the Smriti 
Chandrica, or the Madhavya. Another thing to be re- 
marked is, that the Court, not satisfied with the sum spe- 
cified in the former of the two wills, as a provision for the 
plainti£f, (being duly 260 rupees per month,) took upon 
itself to increase it to 600, upon the ground, as the decree 
declares, ^Hhat the former sum was inadequate to his 
^^ situation and circumstances." This tends to shew that 



(1) Append, p. 435. 
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even, in Bengal, under tbe modem practice, the father 
of a family, according to his means, cannot leave it inade- 
quately provided for, much less entirely destitute. The 
Nuddea case was followed by others to the same effect ;(*) 
noty however, altogether without question. Among these 
may be noticed (in 1807,) that of ih^MullickSy iu the? 
Supreme Court, a case also of importance in point of 
value, involving the right to above half a million sterling ; 
in which six, out of eight sons, disj)uted the power of their 
fether to dispose by will, to their prejudice, of such part 
of it as was ancestral, though they each took by it thre^ 
lacks of rupees; but the- Court, without referring to their 
PanditSj were in that respect unanimous in its favour, 
considering the point as already settled. In all these 
cases, however the other members of the family may have 
been left, the sons of the Testator, where there existed 
any, were, more or less, provided for by him ; and, where 
the provision made by him was deemed inadequate,, the 
Court took upon itself to increase it. These are impor- 
tant facts, though not in favour of the testamentary power, 
as founded in legal right; and it is to be here remarjced, 
that, where the case was to -be governed by the law, as 
current in Mithilaj the contrary of the cases last referred 
to was determined by the Stidder Dewanny Adotvlut of 
Bengal, (*) after consulting their Pandits, who held an 
attempt to aliene family property as invalid, for want of 
seisin given in the life of the owner. 



(])Kodliamuiiee,D. v. Shamchundur ; Beng. Rep. ante 1805. 
Rsmkoomarv. Kishunker; Id. 1805. p. 
Gungaram Bhadaree v. Kasheekaunt; Id. 1813, p. 363. 

Sham Sing v. M. Umraotee; Beng. Rep. 1813. p. 395. 
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At Bombay, whatever may be its practice, the law is 
th^ same as at Madras^ and throughbut its dependant 

t^ritories.Q That, at the latter Presidency, it iffiitfaer 
' knew, WT could endure the power exercised in this way 

by. Hindus, over their property, occurred eaxly, in the dis- 
charge of his jiidicial function, to the author of this 
wprk.(^) With this impression, th^ Supreme Court .thare 
desisted a^er a time from granting probates of wills, m 
the case otmUive estates ; the practice of granting wUdk 
had been established in the Mayor's Court, and followed, 
during the short period of its existence, in that of the 
Recprder ; — and; at length, in 1812, the question of a 
« Hindu testament (which had been frequently mooted) was 
raised in an equity suit ; in which the Bill, founded upon 
a claim under the will of a Hindu, was dismissed, on the 
ground of the incompetency of the will, as a mode of con- 
veyance. But, as the property disposed of by it was un* 
divided property, a re-hearing was allowed, in order to se0 
whether it might not be sustainable, to the extent of the 
Testator's share, at least with regard to such of it as had 
been acquired by himself; but the opinion of the Court 
was not finally taken upon this more confined view of the 
subject :Q nor did the question again occur^ while the 
author continued to sit upon the Madras bench* Upon 
that occasion, however, according to his accustomed prac^ 
tice in like cases, he sought in all directions for that in- 
formation, which, obtain^!, has enabled him, with propor- 



< 1) Append, p. 437, 438. 

(2) See the case of Veerapermall P. v. Nanrain P. ', Notes of casei at Madras, 
vol. i. p. 103. 

(3) Append, p. 440. 
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tioned confidence, to compose the present chapter, as well 
as so much of the first in particular, as regards the right of 
alienation. For how much of such information he is in- 
debted to Mr. Colebrooke, will be seen in the Appendix. 
And, if the author shall not^ by this work, have redeemed, 
in any degree, the debt which every man is said by my 
Lord Coke to owe to his profession, he will at least, by the 
Appepdix to jtj have conferred upon the public ^u ine^* 
timable obligation, in collecting, wd • communicatiing 
such a body of "Remarks" as it contains, upon the most 
important points pf Hindu law, as connected with the siib- 
j^pts that will haye bew discussed ; the largest propor- 
tipp of them Jrom the pen of him, whose learning in 

thM^ abstruse science, drawn directly from original^ and 
the most authe^itic sources, stands acknowledged in 

JJiirope, as well as in India ;. and which, great as it cqn- 
fe8§e4ly is, has, if possible, been surpassed, by the libe- 
rality witb wbii:ih it was imparted. 
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ON CONTRACTS 



Hastening atlengtk into port, after a sufficiently tediouu 
and perplexed passage, through a sea hitherto but little 
explored, it is not intended to dwell upon the subject of 
this, the concluding chapter, beyond what its exigency 
may seem indispensably to require. Not that it is not, in 
the circle of civil law, one of the greatest concern. Werei 
it to be asked, what constitutes the subject of Contracts ? 
it might with , prppriety be answered, " quicquid agunt 
" homines'' Scarce a day passes with any man, who has 
any thing to do with the business of life, that he is not en- 
tering into, executing, or fulfilling one, of some kind or 
other. Their diversity is infinite; and the objects in- 
volved in them often vast, and most important. But, 
in the first place, they rest, for their formation and solution, 
upon principles so general, that they have been consi- 
dered to belong to the law of nature, as manifested in the 
concurrent practice of civilized nations; and, therefore, 
in essentials, as common alike among all people. And, 
secondly, these principles, bottomed in reason and con- 
venience, and inculcating universally the purest good 
faith, are to be found already so discussed in innumerable 
treatises, that, excepting with some special view, the field 
is . scarcely open. At the same time, they must be ad- 
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mitted to be a )paFt of the law of nature, that is modified^ 
mpr^ or less, every where, by local institutions and usage ; 
and the British Charters having, moreover, directed^ that 
as well with regard to matters of CJon^bact, a&of In- 
heritance and Succession, where the question shall 
be between Nati'des, the native law shall determine, some 
attention to the Hindu law of Contracts yrovld appear to.be 
of course, in a work professing to embrace the elements 
of that law generally, with refei*ence to British judicature. 
Referring, then, in particular, for more systematic views 
of the subject, to the celebrated treatise of M. Pothier, 
of Orleans, as translated and edited by a learned jurist, 
pot long since deceased ;Q — :together with a still later one, 
so far as it goes, equally comprehensive, and more com- 
pact, by Mr. Colebrooke; of which the introductory mat- 
ter, with the continuation, remain as desiderata^ — it is to 
be seen, what is proposed to be done here. Of the Digest, 
of which, in the preceding chapters, such frequent use has 
been made, Successions and Contracts, being the profess^ 
ed subjects,— that of Contracts is made to occupy nearly 
one half of the whole. But , the compiler has included, 
with a large proportion of irrelevant matter, some, not in 
general classed under this title ; as, for instance, not only 
marriagCy but - the numerous and various duties to which 
it gives birth. That marriage is a contract ; and that the 
Courts are bound to administer to parties the law of their 
faith under this head, is unquestionable. But the scheme 
of this work has already included it, with every consider- 

(1) Mr. (afterwards Sir W.) Eyans, late Recorder of Bombay* 
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atioa that it in^olvM, moAep a diiifer^fit dtotHbtitrdn ; nAt, 
considering bow^ little it hm bde& admir^, hit inti^iided, 
a»ta^ivliat Hemains/ to folkm ther afMigement etiher ^ 
fite BigeiM;, ot of M^n y but to ^dot>t onrmore t:dn96n&iif 
pei&api to mxf o^ntKAiOM; by collecting, into orie j)oitrt 
<ri tiiew; the tnost matmkl ob^iervations^ as applicable f6 
Contiwetff hi! geneittl; and tben coftsideifitig the inoi^f 
uraai sortf^i' io' thb order in which thejr may natttrtilly* 
pr^ie&t tliemseb^s? confining the statemeiit to snch' 
points, connected with the subject, as are either ;>ect^/2ar^ 
to tiie Hindu y laWj — or, with iiegard to which, it may,' 
from their nature, be satisfactoiy to see, how fai^tt id, with 
TiS^&tfea&t to ihemy <^inddeM u^ 

I. IntenUMj and censent^^^em^ the soul of every agr^e^ 
ment, the Hmdti kw 1ms evintfed great care, thart: the mind 
of the parties shall be in a condition at the time, to be 
capable of esOntracting.^ Hence, the ordinary dtsqua- 
lifications of minority, lunacy, and' idiotey, prominent in: 
every code 6f%w, occur ii this :(*) in which the compe- 
tency ' of the lunatic, during a lucid interval, is admitted.(*) 
With the imdne person is classed, for this purpose; 'one 
intoxics^ed, or incapable through extreme disease ;(*) and 
the caise of minority is construed to comprehend that of 
decrepit oJd age;(*) the party, in all these cases; being 
considered to be n^ m jwrw; and, in all of them the 

(1) Menu, ch. VIII. 168. 

(«> Menu, ch.Vnr.' 1^3. Y«jn>fcwalcya, 2 Dig. 193. 

(3) « Dig. 193. 

(4) Menu, cb. VIII. 163. S Dig. 191, 192. 

(5) 2 Dig. 187. 
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cotitracty so effected, declared by Menu to be .utterly 
nulL0 Upon the same principle, the law watches tJxe 
inflxience on the mind of the various passions^ by which it 
is apt to iie disturbed ; as of fear, anger, lust^ and grief; 
holding as not done, any thing done by one, while so agi- 
taiedf ) These disqualifications are chiefly ^patiated upon, 
under the law oi^ gifU^i^) to which the law of contracts 
x^&s^'y the some caui^s being regarded as productive of 
the same invalidating effects, m the one case, aa in the 
othei:.(^) A distinction, however, is to be attended to, be- 
tween those that operate as a baVy such as idiotcy, o^ 
lunacy; andthose^ in which an account may be taken of 
concurrent circumstances, toward assisting to determine, 
bow far the imputed disability iji to be sustained, in ordlat^to 
justify l^etmUity contended for. The case of aA agreement, 
fer instance,, under the circumstance of inebriation, is one, 
in which the English and the Hindu law will alike balance^ 
in coming to a ccmclu9ion.(f) '. Aiid the same remark may 
apply to more of tb^ questionable cmes that have been 
specified ; soisus to afford ground to discriminate between 
contracts, so circumstanced, as not to be capable of stand- 
iag inquiry for a moment, and such ^ only reqyiie to be 
subjected to a. very strict one, before they are allowed. In 
a system, in.whicltmen are protected against their owii 
acts> occasioned through fedr^ it follows that/c^e^, con- 



(3) Nareda, 2 Dig. 181, 182. Yajnyawalcya, It Dig. 193. 

Catyayana and VrihaspatL t Dig. 197. Gautama, Id. 200. 

(3) 2 Dig. 181. 

(4) 2 Dig. 328. 

(5) 2 Dig. 328. 
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straining the will, can never be allowed to attain its end ; 
and, in none, is /rati J detected less permitted to succeed. 
Nor is advantage to be taken of what vf^snotseriouslif 
meant. " A true assent (says a learned writer on the nni- 
" versal, including the Hindu law of the subject) implies 
" a serious, and perfectly free use of power, both physical 
^^ and moral. This essential (he adds) is wanting to pro- 
^/ ^mises made in jest, or compliment ; or made in earnest, 
^^ but under mistake ; or under deception or delusion ; or 
" in consequence of compulsion. Therefore, consent (he 
** concludes) not seriously given, or conceded through 

4 

" error, — extorted by force, or procured through fraud, is 
" unavailable. "(0 ^^9 so well is the whole of this 
summed up by Jagannatha, according to the express doc- 
trine of the Hindu law, that, not to give, at length, in his 
own words, the passage alluded to, were an injury to the 
purpose of the present chapter. Commenting upon a text 
of Nareda, -where an owner (says he) discriminating 
" what may, and may not be done, and guided solely by 
** his own will, declares, as is actually intended by him, 
'^ his own property divested, and dominion vested in a per- 
" son capable of receiving, and designed by the donor, 
** over the thing meant to be given, — such volition vests 
^^ property in the donee. In cases of fear and compulsion, 
" the man is not guided solely by his own will, but solely 
" by the will of another. In the case of a man agitated 
" by anger, or the like, he is not a person who discrimi- 
** nates between what may, and may not be done. If, ter- 

(1) Colebrooke, on Obligations, &c.p. 46. 
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rified by another, he give his whole estate to any person, 
for relieving him from apprehensions, his. mind is not in 
** its natural state; — but, after recovering tranquillity, if 
".h« give any thing in the form of. a recompense, the do- 
" nation is valid. What is given as a bribe, or in jest, is 
*^a mere delivery, or a gift in words only; there is no 
"volition, vesting property in another. As for what is 
" given by mistake, as gold, instead of silver, which 
" should have been given, or any thing delivered to a 
" Sudra instead of a Brahmin, the gold and the Sudra 
** are not the thing BXid the per S07i intended, namely, silver 
'•and a. Brahmin. Though it be ascertained that ten 
" suvemas should be paid, if any how, through inattention 
** or the like, fifteen suvernas be delivered, the gift is not 
" valid; for they are not what was really intended to be 

« given. 'XO 

Not only must the mind of the parties be in a legal 
state to contract, but the subject, or caus^ of their con- 
tracting, must be a competent one, according to the ap-. 
prehension of the law. The provision with regard to 
this, consists principally in negativi^s ; 2sXiA here Recourse 
may be had to what was delivered from the Bench, some 
century ago, by one of the Judges of Englahd,. in a. strain 
oi\ eloquent indignation, worthy, at once his seat, and the 
occasion; — "This (said he) is a contract to tempt a, man 
" to trangress the law ; — to do that which is injurious to 
" the community; it is void by t}ie common law; and the 
" reason why the common law says such contracts are 

(1)2 Dig. 183. * ~ . 
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'< void, iS; for the public good. You skali ttot stipulnte 
^* for iniquity. AU writetB upon our law agMe in this; 
<^ —no polluted hand shall touch the pufe fbuntaii^ of 
" justice.— Prow/ o! pracul este pr^jfiini T i^y*-miih 
moce to the same effect; for all which, (noble as ilt is!) 
the Hindu, as well as the common law of Bfigiand, 
would have supplied him with abundant authonties, had 
he (the eminent person alluded to) been at the time iai4ju- 
dicating among, and between Hindus, (f) Speaking ^ a 
bribe, (•) to give evidence, thotigh true, or for suborna- 
tion, (*) (being one instance of the turpis causUy) — " It 
*^ shall, by no means, be given, (says Catyayana,) though 
*^ the consideration be performed ; and, he adds, if it 
" had been at first actually given, it shall be.t^estored;" 
thinking, it seems, as has been thought by some of our 
own sages, that it is more consonant to the ptiacf^es of 
sound policy, and justice, that, wherever money has been 
paid on an illegal considevation, it shall be reobv^ri^ 
back again, by the party who improperly paid it, than, 
by denying the remedy, to give effect to the illegal coDt- 
tract. (*) As, whatever is given for an illegal act inay be 
taken back, so, in the case of k good consideration, if vat- 
performed, the contract fails. (^) 

To consider next the case of the wi/fe, ^«d other 
dependant members of a man's family, with reference to 

(1) Append, p. 44S. 

(2) Ch. Justice WiUps; m CoIlinB v. Blantem, « Wib. 547. 

(3) 2 Dig. 195. 

(4) « Dig. 196. 

(5) Lacaussade ». White. 7 Term Rep. p. 535. 

(6) Nareda, 2 Dig, 181. Vriha«pati, Id. 198. Menu, ch. VIII. 212, «13. 
2 Dig. 17«. 
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power IB question of eoBtractiDg* And^ as respects 
die wife, it aiay be taken to be conuaiensurate with her 
right of property, as consisting in her Stridhana, Q) land 
excepted; tbe exception applying, in the Bengal pro- 
vinces, (mly to sudi as^ may baye been given ber by ber 
fausband, of wbieb sbe certainly cannot disposcy and with 
r^gand to which it fellows, that she cannot contract, (f) 
Beyond this, it is laid down, very generally, in many 
places, {that for nec^mries, in support of the family, in- 
ebiding herself, . sbe may bind her husband by her con- 
tnets;(0 as a mans siave even has power to do, 
according to Meoiu. (^) The case usu^ly put, is that of 
the absence ef the husband from home ; (^) when it is but 
neasoBable, that an authority i^ould subsist somewhere, 
to {NTOvide iat his family, while it continues. (^ It is in 
the absence of his master ^ that IVFenu confers this right 
)UpoB the slave. But, absence, in these texts, is construed 
to be illustrs^ve .onfy;C) ^d> accordingly, Calyayana 
'^elends it to disability in the husband to act, arising from 
whatever cause ; (®) as, for instance, from incurable dis- 
ease ; — including, among necessaries, for which provision 
may be made at his expensie by others, the nuptials of his 
daughter, or disbursements for funeral rites. (^) And all 



(1) f Dig. 129, 130. Ante, p. 85. 

(2) Ante, p. Ab, 

(3) Nareda, 1 IMg. «95. Vishnu, Id. Catyayana, Id. %96, 

(4) Menu, ch. VIH. 167. Daya Crama Sangralia, ch. XII. 1. 

(5) Catyayana, l Dig. 17. 

(6) Nareda, 1 Dig. 313. 

(7) 1 Dig. 298. 320. 

(8) 1 Dig. 296. 

(9) 1 Dig! 296. 

t2 
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this (he says) may be done by his servant, his wife, h& 
mother, his pupil, or his sonj^---fDithout his assent; though; 
in another text, he supposes his assent to have been given; 
— unnecessarily, as the law would imply it :Q) but such 
implication may be rebutted, by proof of his having 
withheld it; in which case, there could be no recovery 
against him, however unworthy his conduct, in leaving 
his family destitute. (*) In certain trades, in which the 
wife is underst6od to have a special concern, she has a 
greater latitude ; Q and, universally, in proportion as the 
management of the family is confided to her, he is bound 
by her contracts. (*) To what extent and under what 
circumstances, atn undivided family generally is bound by 
the engagement of any one, particularly of him who is 
the managing parcener, has already been seen, in treating 
on coparcenary, (f) " 

The Hindu law, in no instance, requires that a contract 
should be in writing ; though it sets, upon all occasions, a 
due value upon written evidence.(^) It admits the b^Kefit 
of one to be assigned, according to Jagannatha, and the 
reason of the thing; though it is remarkable, that, under 
the head of assignment, he cites no authority.C'^) And, as 
an excessive, or illegal gift may be resumed, (the tetrac* 
tion of gifts being an express title of law,(®)) so may con- 

(1) Catyayana, 1 Dig. I?'. Id. 219, 220. Append, p. 1 \:. 

(2) 1 Dig. 298, 299. 

(3) Yajnyawalcya, Vrihaspati, Nared^ 1 Dig. 318. 

(4) 1 Dig. 318, 319. 

(5) Ante, ch. VIIL p. 

(6) 1 Dig. 19, et Beq. Id. 393, et set]. 
(7)1 Dig. 90. Id. 189, et seq. 

(8) Menu, ch. VIIL 4. 212, 213. 2 Dig. 179. 
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tracts, be rescinded; the law, in the one case, and in 
the other, nearly, identifying,^ as has been already re- 
iQarked.(*) 

II. Haying thus considered, with reference to Hindu 
materials, the leading points, as regarding contracts gene- 
rally, , particular ones come, next to be discussed, under 
the following heads, viz. 1. Oi bailment; 2. oi loans; 3. of 
sale or trchange; 4. of debt. — 1. The contract of bail- 
ment claims particular attention, from its comprehen* 
siy^ness, as well as its importance ; being, in a simple, 
and general point of view, a contract only to retuhi in due 
time what the owner has confided to the bailee, under a 
responsibility suited to its specific nature ; with a view to 
which a certain degree of care is virtually stipulated ; the 
extent varying with the object of the bailment, and consti- 
tuting, for the most part, the point to be adjusted, in 
every case, in which a question upon the subject can arise. 
And, so nice a one is it often, that, firom the difificulty 
of defitiition, authority has not been wanting, for referring 
it universally to the discretion of the judge.Q The degree 
depends, in the first instance, upon whether the benefit, 
resulting from the bailment, be reciprocal between the 
parties ; and, if not, to which of them it attaches ; which 
is, in general, sufiiciently obvious. Familiar as the sub-, 
ject must be, in every system of law, provisions regarding 
it abound in Menu, and other text- writers among the 



(1)2 Dig. 328. 

(2) Ante, p. 334. 

(3) Sfiay on the Law of Bailmenta, p. 25. 
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Hindus : ^d, admitting them (as hai^ bten remitfked 
to be ednsoii^t to the ptiiiciples established els^wlim, 
on the same subject^ the agreement can sdaTddy be 
classed with that ^^ identity of conclusions, which, in pro- 
*^ pdrtion ^ the subject is nbt of tei^hnical instituiion, 
^^ pure, unbiassed reason, in all ages, and nattons, &A- 
" dbm fails to draw."Q With regard to our own juridi- 
^1 system, confessedly the ttxdst mat^al, if not the whole 
of the principles alluded to, have been imported into it, 
through Bracton, from the Romans. With us, therefore, 
there has beep in this instatice, no mck identity of canch^ 
sion drawn; all has been derivation ; nor can it be reasem- 
t^bly doubted that, with the Hindu law, have originated 
(so far as We tan see) those provisions, applicable to tike 
subject in question, which the wisdom of ** agfes and na- 
tions" the most civilized, has siiite been contait to adopt 
Of these, the standard, founded iA the care that every pru- 
dent man takes of his own property,(^) remarkable as it is^ 
is as old at least asVrihaspati; who charges with the value^ 
adding interest, ^^ the bailee, that suffers a thing bailed to 
^* be destroyed by his negligence, while he k^eps his own 
*' goods with very diffi&reht care.''(*) On tike other bl^d, 
" if a thing deposited be lost, together with the goodd 6i iSti^ 
'' bailee, it is declared by various authorities, to 4)6 iofit to 
^' the haildr'y^{^ — ^nd numerous texts on the stibject of 
responsibility, contain the equally remarkable exception, 

(i) £flsay on the Law of BailmentSi p. 116. 
(4)Id.p.ll4. 

(3) Id. p. 6. 

(4) 1 Dig. 429. 411. 

(5) 1 Dig. 420, 421. 
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(not of inevitable necessity, but, in identical terms,) of " the 
'' aet of God, or of the King:' Q) 

Hindu writers differ in their division of bailments; 
tome enumerating four;(«) others six;(') Sir William 
Jones adinowledging only five.(*) Not to multiply them, 
(as he usLjify) inconveniently, by extending inquiry to every 
possible case, in which a man possesses for a time the 
goods of another, the most important ones, as they occur 
in the Hindu law, (from whence, it is plain, they have 
been derived into other codes,) .may be distributed, ac- 
cording to the principle that governs their responsibility; 
this depends upon the object and benefit involved; 
which may be entirely on the side of the bailor^ — or on 
that of the bailee; or it maybe mutual. Thus the simple 
deposit^ together with the commission without reward, are, 
for the sake, and ensure to the sole advantage, of the 
owner of the thing bailed. — In loans for M^e,it is the bailee, 
or borrower, that is alone benefited. In the remaining 
cases of mutuat trusts, pledges, and the various kinds of 
hiring, both parties have an interest. 

To consider the matter, then, under this triple point of 
view, begiimf ng with the principle, wh^re the bailment is' 
for the benefit of the bailor, applicable to deposits, and 
BIttndates, or commissions without rewards ; and, first, of 
deposits ; by which he, who accepts one, is charged with 
the property of another, without any consideration on 

\ 

(t) Nareda, 1 Dig. 420. Vrihaspati, and Catyayana, Id. 431. 423. 437. 

Yajnyawalcya, Id. 433. 430. 
(3) Yajnyawalcya, 1 Dig. 407. 

(3) Nareda, 1 Dig. 408. 

(4) Essay on the Law of Bailfflento, p. 35. 



280 ON CONTRACTS. 

the part of the owner; while, mi that of the depoftttarf, 
all is trouble, and care. Subject to any special under^ 
taking ^Q) the law would be unreasonable, that would 
exact from such a bailee, in point of responsibility, more 
than the absence of sucK gross negligence, as must ever, 
be regarded as inconsistent with any kind of engage- 
ment The obligation to restore a deposit, is provided 
for by Menu ; who requires that, " as the bailment was, 
^' so' should be the re-delivery, according to - a rule in 
" the Veda/'(^ Or, as it is expressed by another autho-^ 
rity, "the very thing bailed must be restored, to the very 
" man who bailed it, in the very manner in which it was 
"bailed,"^ According to which, the defence set up 
1)y Demosthenes, for a client of his, sued in an action to 
recover a deposit, must have prevailed at Benares, as we 
are told it did at Athens; — ^the action having been brought 
by two only, out of three who had been concerned in the 
bailment, Demosthenes insisted (it seems) that his client 
could not legally restore the deposit^ unless all three proprie- 
tors were ready to receive it.(f) Not controverting this, nor 
questioning the precision of Vrihaspati, a delivery substan- 
tially good, would be valid, under a system, thatgiveseffect, 
upon all occasions, to the reason of the law, as opposed W 
the letter, if not carried to excess.(^ — Due caution being 
inculcated in the selection of a depositary, (^ a deposit is 

/(I) Jagaanatha* 3 Dig. 340; 

(2) Menu, ch. VIII. 180. 194, 195. Nareda, 1 Dig. 413. 

(3) VTihaspati, 1 Dig. 415. 3 Id. 139. 

(4) EsBay on tl»e Law of Bailments, p. 51 . 

(5) 1 Dig. 419. Vxihaapati, 2 Dig. 128. ISL 
Yajnyawalcya, 2 Dig. 570, note. 3 Id. 25. 29; 

(6) Menn, cli. VIII. 179. 1 Dig. 411. 
Essay on the Law of Bailments, p. 4d« 
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one of those thk^, which, bringing with it nothing, but 
responsibility, a prudent man, in the opinion of Vrihaspati,. 
would not receive; but, if he do receive it, he requires him 
to keep it with care, restoring it on a single demand.(^) Nor 
is the Hindu law surpassed by any, in the eamesliiess 
with which it exacts from every bailee, together with 
suitable care, the most perfect fidelity, denouncing as 
criininal, and punishable accordingly, him, who alienes: 
a deposit without permission, uses it without consent, or 
n^Iects to preserve it;(^) — insomuch that, as at Rome, 
so among the Hindus, the violation of one, in some in- 
stances, involves infamy.Q One criterion, exonerating 
the bailee, is, if, with the goods^ bailed to him, his own 
have been lost ; in which case, it is held, that the loss.is 
the hailor^s, though it should not have happened by any 
act (as it is called) of God, of the king, or of robbers ;(^) 
the presumption, in all these cases, being against every 
thing like fault; while the rule is, that he is to make 
good the deposit, '^ if in fault, and not unless he be in 
" fault "(0 B^t> it does not follow, though none of his 
own property have been lost, that he is to be necessarily 
answerable, if the deposit, having been kept with care, be 
lost notwithstanding ; unless it can be shewn, that he have 
kept his own with very different care ; disregarding the 



(1) 1 Dig. 416. 

(2) Vrihaapati, 1 Dig. 416, 417. 4l2. 436. 

Menu, ch. VIII. 191, 19«. 1 Dig. 4S«, ct seq. 

(3) Vribaspati, 4. 1 Dig. 416, 417. 

(4)Naieda, lDig.4tO. 

Vrihaspati aod Catyayana, Id. 421. Yi^yawakya, Id^ 423. 

Essay on the Law of Baibnents, p. 47. 
(5) Jagannatha, 1 Dig. 421. Catyayana, Id. 42S. 
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thing deposited, as being anotlier's propertyi while he 
secures bis own;(^) much more, if ha have approfirieted 
any part of it.(^) And here it may be observ^» that, 
where collusion is not imputable, robbery always^ by 
the Hindu law, in opposition to theft, implies a d^ree 
of Tiolesace, against which no bailee whatever, not 
specially undertaking, is held to contract; whereas, if a 
loss happen by thieves, the distinction exists, and a bailee, 
even without reward, may be chargeable, whece such a 
want of due care can be shewn, as must be taken to hwe 
led to spc^iation, be it of whatever kind.C) Op the 
other hand, if the dipat that has been resorted to by the 
owner of the goods, be confessedly an exposed one, of 
which he has notice, it is his own fault, if he trust it, 
and they are lost, or iigmred, by a peril, to which, in the 
nature of the thing, they would be liable^^) In the case 
of a sealed deposit, the Hindu law accords with what 
(it seems) was considered to be the better opini(m, in the 
contest that existed on the point,^ among the lawyers of 
Borne, namely, that the depositary '^ would only be 
** obfiged to restore the casket as it was delivered, with* 
^^out being responsible for the contents ;"(^)'-^MeBu 
haraag in like manner declared, that, in such case, ^^the 
^ bailee shall incur no censure on the r€-deltvery, unless 
" he have altered the seal, or taken out something. "O 

(1) Vrihaspati, 1 Dig. 439. LI. 4«1. 
Essay on the Law of Qailments, p. 47. 67. 

(2) Menu, cb. VIII. 189 1 Dig. 4M. 

(3) 1 Dig. 433. 429. 

(4) VflrihaBpHU 1 D^. 404. 423.-.Catyajaiia, I<JU 424. 

(5) Essay qn. the Law of Baifaaemts, p. 39. 

(6) Menu, ch. VUI. p. 1«8. 
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Though inevitable itMessity tmnty iu ge&etal; eKCuse, it 
wiil nxAy if the things having b^ti j^n^viously a^na&ded, 
i^ms odt redtoii^d in time ; or if it had been uised by the 
bailee, contrary to the faith of ^ bailment ^--in dther 
of whieh caises, he so liau* makes it his own, that the lossy 
if it happen, becomes his, from whatever cau&» it hare 
pteee!eded.(^) Though the heaviest punishment be de- 
ftouiiced against him^ who, by false pretences, gets into 
his hands the goods of an6thar,(*) yet is such a pro-* 
ceeding justified; in the caise' of a creditor, who cannot, 
by ordinary means, obtain payment of his debt) ;— a« is^ 
also, the retaining, tinder similar circttmstances, what 
has been regularly deposited.^— ^It is callel kg^ demt; 
available aii[K>ng a people, with whom, not discdt only, 
but fafk^e is allowed to be resorted to, whether for the 
isefeurifilg of rights, or the disc6very of trath.(*) 
* Between the Sepmtmy^ and the mandatoryy or him 
who, without expectation of reward, engages to execule 
for another a commission of a«iy kind, the disfiference c<»i* 
sifils in the diligtoce, added to the t^are, for which, to a 
certain extent, the latter is pledged, according to the 
subject-matter of the mandate ,^^)— insomuch that Chrotin» 
Considers the ^kposit as a division of the mandate; ^^ car 
" (to use the words of his French translator) le deposHaire 



(1) Vrihailpati, 1 Dig. 426* — Yajnyawalcya, Id. 430. 
Nareda, id. 431. 

(2) Menu, dk. Vill. 19($.^1 mg. 433. 

(3) Vriliaspati, 1 Dig. 341. 

(4) Menu, ch. VilX, 48» 49. 1^82. 

1 Dig. 196. 437.-.Viihaspati, Id. 439, et seq. 

(5) Essay on the Law of Bailmentis, p. 23. 
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^Kdmne ses sQins.k la. garde de la chose depos^e entre se^i 
[^ mains;" Q) as the. mandatary gives his, in the, execution 
oCwhat is committed to him. Upon, the principles of the 
Hindu law also, the responsibility is the same, in. the one 
case, as in the other, so far as. regards care, with the con^ 
tingencies to which things so bailed may be liable ; the 
benefit, in either case, being exclusively his, to whom 
the article, belongs ; (*) — since, in a system,; that mixes, 
continually moral dictate, with legislative enactment, it 
never could be intended to attach legal effect to the posi- 
tion, thiat ^* to him who attends, cattle as a favour, even 
" the favour canffirred by him is his hire" Q) 

Should it be objected, as hard^ in the case, of these 
two socts of bailees, receiving nothing j that they should 
be responsible eventually for losses, the answer is, that 
reasonable care, as well as perfect fidelity, are of the 
essence of the confidence reposed; and, as Jagannatha 
says, the engagement should not be entered into, ^^ by a 
person not disposed to an act of duly, or amity. "(*) 

Vrihaspati (as has been observed) discourages the accept- 
ance of a deposit, as unworthy a prudent mia.n.(f) This is not 
generous. And, unless his emplo3anent of it, as a mean to 
deceive heirs y(f) receive the most favourable construction,such 
a purpose is far from commendable. — But it belongs to, the 
noble office of the judge, to discountenance and disappoint 



(1) L. 1. ch. XII. $ 3. Barbeyrac'B edit. 

(3) Catyayana, 1 Dig. 405, 406. Yajnyawalcya, Id. 407. 
(3)2 Dig. 340. 

(4) 1 Dig. 417., 413. Essay on the Law of Bailments, p. 43. 
'5)1 Dig, 416. 

Dig. 404. 413. 419. 
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all covert acts/ practised to the prejudice of others' rights ; 
nor' can Vrihaspati (though said to have been profoundly 
versed in the law) Q) be ever quoted, with eflFect, iri their 
support, whether in a Hindu, or in a British Court, ad-" 
ministering justice upon Hindu principles ; so long as at* 
tention shall be paid to the declaration by the highest 
Hindu authority, that " when the judge discovers a fraii- 
" diilent pledge, or sale ;— a fraudulent gift or acciept- 
'^ ance; or, in whatever other cai$e he detects fraud, he 
" is to annul the whole transaction.'' («) 

The next bailment to be coQsidered is that of loans 
for use, in contradistinction to loans of money, or other 
things, for consumption, which are contracts of a different 
nature; loans for use being for the sole benefit of the 
bailee, as in those just disposed of, the advantage is 
entirely on the side of the bailor. Exacting accordingly 
from the bailee, as the bailment in question does, extra- 
ordinary care, he is answerable for slight negligence, 
though not for inevitable accident or irresistible force. 
But^ if the accident might have been avoided by necessary 
care, or the force fairly resisted, the! borrower must be 
answerable, if the thing lent to him be lost; much more, 
if he have exposed it to loss, by his improvidence. (*) So, 
if it be lost, after the expiration of the period, for which 
it was borrowed, the loss becomes the borrowers; and 
he must answer it to the lender with an equivalent, hav- 



(1) 2 Dig. 139. 

(2) Menu, ch. VIH. 165. 

(S) Nareda, 1 Dig. 420. Vrihaspati, Id. 4S9. 
Essay on the Law of Bailments, p. 68. "" 
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ing heea in mardy as the. Romans caUed it,*^^the hmoi 
de|M»its supplying, in tiiis respect, afortitm, to looas for 
U8e.{^) On the other hand, the possession of i^e hor>- 
rower is so far ooifimensurate with the ohjeet e£ theloan, 
that the lender is not tihsktermine it at will, unless some 
piesfling and indispensable purpose oi his own woidd be 
in danger of failing, if he did not get back, at the mom^it 
desired, the thing lent. (^ like all other bailments, the 
one in question stipulates for the pureflHt: good faith ; and, 
therefore, where a special use is in the eiimtempktion of 
die borrower, «t the time c^borrownti^, ais if it were his 
intention to send the thing hornowied into another pro- 
vince, he diould disclose it, if he wished to be safe, Q) 
the danger to the property lent being eventusdly inoreaaed 
by audi a purpose ; as, upon loans f(Hr intemst, a higher 
thsan the legal rate may be jacacted^ wfaiere tthe borrower 
is ito cross the JSmdku, to penetrate dangiolrous forests, or 
teave^e the ocean : (^)— *f)cecaiitions, tl^ are c<msistent 
with the liberal requisition lof the law, in ^he instance in 
question ;--^namely, that, in ^^ causes eonc^ming a de- 
^^ posit, or a iiiendly loan £or use, the king is to decide 
" ^m, withcmt shewing rigoiur to the depositary ;'' — 
s^inst whom, ^on tihe icontrary, -^ his ibonte^ disfnoaiition 
^^ being ascertuined, the judge is to ,praceed wiUi 9lild- 
'' ness."f) 



(1) Catyayana, 1 Dig. 436, 4S7. 446. Matsya Parana, Id. 445. , 
2 Dig* 98. Essay on the Law of Bailments, p. 70. 

(2) Catyayana, 1 Dig. 438. Essay on the Law o^ BaUmenti, p. v67. 

(3) 1 Digt 439. ^ ' 

(4) 1 Dig. 46. 72. 80. i£seay on^tfae Law of :iBa})imeats, p. e8. 

(5) Menu, ch. VIII. 196. 187. Essay on the Iaw 9I Bailments, p. 30. 
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Havii^ diseuSBed those bailmeats, where the benefit is 
all tnm» skk^ the roiiMMQiiig class is that ai those where it 
is redprecai. Such are nmtual irustSy pledges^ and the 
various kmds of hifwg ; of eac^ of whieh in their order. 

Mutual irustSy as referable to the kw of bailments, 
sahsist «ipecificaUy9 "^ti^re reeiprooal dqporite, loans, or the 
13se^ are made between two or more parties ; which, whe- 
ther they be partners in trade, coparceners, or persons no 
otherwise connected than by the taransaction in quesdon, 
it is plain mnst be goTeroed by the rales that hanre been, 
or are jret to be stated ; only with a redprocai, instead xyf 
a single application .(^) 

The law of piedges requires a nsore loheteited conffideea- 
tkin; the rules oouceming them being chiefly Reducible 
from tiie relative interest resulting from them ito die 
•debtor and creditor, as establiiediu^ credit on the nne 
hand, iand securing payment of a debt on tbs oiber. A 
pledge is an accessor contract, being a baikaDeBt -of 
something to ijie creditor, on a low <of imonqr; which^iiy 
lhfe>Hiitdu bw, snay be for security tmly, or fiir secnrtlgr 
joined with tise ; and, ia this respect^ it nxvy »be compacisd 
with tte ^l^mifn vadmm^ and the inBorttmm iimAim^'--^^Am 
iSrtJiflgf, atidtbe mco^Hgage, in eiiirs.-*«-Bat, tho«g^ tthis be&n 
g^eralso,<andtbimigh, to ensure theeffieacyof afile^^e or 
mortgage, the Hindu law inculcates the necessity of posses* 
sion,(^) the authorities to this purpose are not applicable 
to a sort of mortgage, 'much in .use in Hindustan, and^ the 



(1) NttNsda, 1 Dig.408. Id. 410. Menu, fd. 415. 
&Hiy on the Law df BaUmefits, pr 8SS. 

(2) Vyasa aod Vrihaspati, 1 Dig. t05. Append, p. 454.— €. 



I 



.288 ©N CONTRACTS. 

provinces subject to Bombay, tenned Drishta bandhaca; 
by which (according to the usual course of mortgagees with 
us) the pledge is assigned to the creditor, as a security 
without possession, or intention of possession, till the sti* 
pulated time arrive \Q) so that it may be doubted, whether 
this mode of pledging be not originally Hindu instead of 
Attick, as has been 8upposed.(^) — In the case of a pledge 
for use, the debt and interest being extinguished by the use^ 
or otherwise, it reverts to him who made it ; on the other 
hand, any part of the debt remaining, upon expiration of 
the time for payment, the pledgee, or creditor, . may con- 
tinue to use it, making a demand for pa3nnent, and giving 
notice of his intention to the debtor, or his representative ; 
or, if it be a pledge for security oxAy^ he may, under the 
like circumstances, begin to use it, if capable of: use, with- 
out injury to the substance, giving like notice; while an 
unjustifiable use of one, being a violation of an implied 
agreement, works a forfeiture of interest.(^) In either 
case, he may, by proper application, attach the article, so 
as to have it sold for his benefit; an account of what is due 
upon it being previously taken ; the excess, if any, upon the 
sale, to be paid into Court, for the benefit of the owner.(^) 
And, on this ground it is, that a pledge should, in the judg- 
ment of Hindu lawyers, be always taken, where a loan is 



(1) Append, p. 455. 457.— C. 

(3) By Sir William Jones. See £sflay on the Law of Bailments, p. 84. 
y Catjayana, 1 Dig. lt09, et seq. 

(3) Mena, ch. VIII. 144. 150. Vishnu, 1 Dig. 195. 144. 
Yajnyawalcya, Id. 145. 147. Vrihasps^ti, Id. 149, et ileq.. 

Vyasa, Id. 186. Smriti, Id. 1 97, 198. et s^q. Catyayana, Id. 200. 

(4) 1 Dig. 197 to «)«. 
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ttiade to a kinsman, or a friend, against whom compulsory 
payment cannot be so conveniently enforced.(^) So, in the 
absence of the creditor, and no one on the spot to represent 
him, the debtor may redeem his pledge, by paying into 
Court what is due upon it. — By usage, contrary perhaps 
to the strict letter of the law, a pledge is assignable ; but 
the assignment (which can only be for an equal, or less 
sum, than the sum advanced upon it) should correspond 
with the original contract; from which any variation 
might embarrass the redemption, on the part of the owner, 
by whom it was first pledged. (*)' But a pledge by the 
owner, of the same thing, at the same time, to two different 
"persons, for the full value to each, is fraudulent and pu- 
nisfaable ; and, as between the different pledgees, the first 
hypothecation prevails, subject to priority of possession ; 
or there may be an equitable adjastm6nt of the right, ac- 
eoriing to oiroum,.anc«.0 As effects Med cannot be 
legally aliened by the bailee,(*) so is the law justly jealous 
of such an attempt on the part of the owner of property 
bailed, while the interest of the bailee in it continues; as 
in the case of a pledge. It is agreed, that a purchaser, 
being privy to the article being in mortgage at the time, 
the transfer would not avail him. It is farther admitted, 
that it may be restrained by injunction, upon' timely appli- 
cation to the Court ; and the result of a good deal of du* 
bious discussion on the point is, that to render it valid, in 



(1) VriliMpati, « Dig. 69. 1 Id. 18. 

<2) Menu, ch. VIII. 143. 1 Dig. 189 to 192. Id. f 0. 

(5) Catyajana, 1 Dig. 209. Id. til. Smriti, Id. 213, et seq. 

Yajnyawalcya, id. 476. 
(4)Dacslta, 2Dig.210. Id. 152. 

U 
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favour of the alienee^ lie should see ^e thing for vvhkck 
he treats; and not only have, reason to be satisfied, that 
it is unencumbered^ but obtain, immediate possession; 
from all which it may be collected^ that a clandes*- 
tine disposal by the owner^ to a third p6rson> of a thing 
already pledged to another for an existipg debt, (like 
the case, with us, of a second irregular mortgage,) can 
scarcely take effect, unless (contrary to &^ general policy 
of the Hindu law) the creditor have im{»rOvideAtly al- 
lowed the pledge to remain in the hands of his debtor ;(^) 
conformably with the declaration qf Yajnyawalcya, vizi. 
that, in other contested matters^ the ^latest act shall prevail; 
but that, in the case of a pledge, a gift, or a sale^ the prior 
contract has the greatest force ;(^)—^as also with the bb* 
servation of Jagannatha, that, were it otherwise, ^^noman 
'^ would make a loan, apprehending that tiie debtor would 
^^ sell to another, what he had already (dedged ;"(*)-^thus 
distinguishing between a pledge, and b, deposit for^se^ 
custody ; which .latter, as he remarks,: has little coinpara^^ 
tive force, and may be at any time, recalled , by the 
owner.(*)-r-Prescription runs in other cases ; titles bei^ 
gained by long possession, and lost by silent neglect. (^) 
But his property in a pledge is never lost tothe owner, by 
any lapse of lime, while it remains, as. sueh^ out of postes^ 
sion;(^) but, on the contrary, it must be faithfully pre^ 

(l)«Dig.l46. * - 

(«) 1 Dig. 476. 

(3) 2 Dig. 147. 

(4) 2 Dig. 147, 148. 

(5) Menu, ch. VIH. 147, 148. 1 Dig, 214. 

Yajnyawalcya, Id. 135. Append* , 

(6) Menu, ch. VIII. 145. 149. Yajnyawalcya, 1 Dig. 185. 
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served for restitution to him by the creditor ; who will be 
bound to indemnify his debtor, for any damage it may sus« 
tain in his hands, through want of due care; the debtor^ 
in the event of loss, not attributable to the creditor, being 
bound to replace, or make it good : the debt, for which it 
was given, with the interest running upon it, remaining 
payable notwithstanding. Q A slave being pledged,(2) 
the law protects him, in the hands of the pledgee, from 
insult ; and much more from blows, struck on a sensible 
part.if) 

The last bailment to be considered, as productive of 
mutual benefit) is that of hiring y which is of various sorts, . 
' oorrespoudi^- with others^ where the benefit is not mutual, 
but on one side <mly . For^ as there may be a loan, so 
tbere may be a hiring for use; and, as a man may agree 
to exQcute a commission gratuitously, so may the like 
service be undertaken for a reward, or adequate compensa- 
tioBt; which is always implied in hiring* And, as^^acom- 
mis^icujL/either to do smnething about a thing bailed, or 
i^imply to deliver it "to another^ may be without considera- 
tipn, (flfwa;aAiY%)0'in the saiiiemanner,^ a workman^ or 
artist of any defecriptioni may. hire out his labour or skill ; 
or^ he,may e»gs^e: himsetf for pay, as a common earrien 
So tbdl^ th6 maiiiiidifietence. between the bailments that 
have been already discussed, where the consideraJiion is 



c^ 



(l)Seft the tests in the Digest, ^th the Commeataxy upon them, vol. i. 

p. 144 to 165. 
(2) Ante, ch. VI. p% 139. 

(S) Catyayana, 1. Dig. 153. 159. 

Lord Holt, as cited in the Essay on the Law of Bailments, p. 7^. 

(4) 1 Dig. 405. 407. 
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all on one side, and hiring^ in its various branches, is, 
thaty in the latter, it is reciprocal ; the owner of the thing 
hired y or the hirer of himself ,. for whatever purpose, bein^ 
paid, in the one case, for the use of his property ^—m the 
other, for that of himself; while he who contracts for the 
particular thing, or service, derives a correspondent 
benefit from the temporary use of what he so hires. And, 
upon this reciprocity turns the responsibility, which the 
bailment in question stipulates. Such being the general 
principle, it is to be seen how it is applied in the Hindu 
law. 

"Wherever (says Jagannatha) the property of one 
" person is, for some cause, delivered into the hands of 
*^ another, for safe custody, the rules declared in regard 
"to deposits are to be applied: therefore, the law of 
" bailments (he adds) applies to a carriage^ and the like, 
" received on hire: and so, in the case of a person rfe/i-- 
" vered by the king, or the like, into the* hands of a 
" guardian ;" Q) — ^the meaning of which must be construed: 
to be, that it applies ^r ySr/ion to the case of hire, which, 
as it is for the benefit of both parties, cannot but be taken 
to impose a greater responsibility on the bailee, than- 
where the bailment is altogether for the sake, and on ac- 
count of him, by whom it is made. Nor is Jagannatha 
singular in appearing "to make no difference in this re- 
" spect between a keeper of goods for hire, and a simple 
* depositary ;" the same generality, on the same occasion, 
occurring in an author of our own;(*) but, that the 

(1)1 Dig. 411. 

(9) St. Genfiaiiii as cited in Essay on the Law of Bailments, p. 97. 
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degree is to be estimated by the peculiar nature of the 
bailment, is sufficiently plain, from the declaration of 
Nareda, that ^* whatever (of things hired for a time, 
"at a settled price) be broken or lost, he (the hirer) 
" shall make good, except in the case of inevitable acci- 
" dent, or irresistible force.'' Q) It may be here noticed, 
that, if a man build a house, on ground which he has 
rented, he has a right, on the expiration of his lease, to 
take with him the thatch, the wood, and the bricks, of 
which it is constructed, (*) contrary to the maxim of the 
English law, ctfjus est solum y ejus est usque ad ccelum ; 
from which, modem decisions, proceeding upon equitable 
principles, have been gradually departing, in favour of 
lessees for years. 

To proceed to that branch of tiring, which consists in 
the converting of the material bailed, into an article of 
use; — India has ever been celebrated for its workers in 
the precious metals, to whom gold or the like being 
entrusted to make into ornaments, for hire, in proportion 
to the quality, and the nature of the thing wanted, (f) 
l?\rhether the workman contract for the price of work, or 
for time, if he fail in performance, he forfeits his hire, 
though the work want but little of being completed, or 
the time of being expired ; (*) and, as he is bound to be 
diligent in the execution of what he haa undertaken, so 
is he answerable for reasonable care; that is, for any. 

* 

(1) Narbda, 2 Dig. 383. 

(2) Nareda. 2 Dig. 28 1, et seq. 

(3) 1 Dig. 408. 2 Id. 77. 

(4) Menu, ch. VIII. 215, et seq. Vriddha Menu, 2 Dig. 275. 
Matsya Purana, Id. 276. ' 
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injury to, or loss of, what has been entrusted to him, that 
can be traced to his fault Q) So, in the case of a com- 
mon carrier, he is responsible for a loss, not happening by 
the act of God, or of the king ; to^ which, for any thing 
appearing to the contrary, may be added seizure by 
robbers, the carrier not having led to it, by aiiy indiscre- 
tion of his own, much less by any concurrence on hik 
part, direct or implied ; («) in which respect the Hindu 
differs from other later codes, particularly from the law of 
England, which makes the carrier liable for a loss by 
robberjs, imder whatever circumstances ; on the ground of 
polity y lest he should combine with them, for the purpose, 
without the possibility of detection. (*) 

Thus has been discussed the comprehensive, a,nd im- 
portant contract of bailment, under its various aspects, as 
Recognized by the Hindu law; the b^lor, in every case, 
retaining, in the thing bailed, a reversionary interest, to 
take effect, as soon as the purpose of the bailment shall 
have been answered ; the bailee being bound to preserve 
with care, greater ot less, according to the nature of the 
bailment, the thing bailed, while his temporary property, 
or possession of it continues; as well as to perform about 
it, with effect, whatever he may have undertaken. 

2. The next contract to be considered, apcording to 
the order that has beeiu proposed, is that of loarij or 
borrowing, for consumption ;*— whether of money, or other 



(l)Vi8luiu,2Dig.2ri. 

(«) Nareda, « Dig. «72. Yajnyawalcya, Id. 274. 
Vriddba Meno» Id. 272. Mena» ch. VIII. 408. 
(3) Essay on the Law of Bailments, p. 103. 
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Hiiikg^ answering the description. It differs from loan 
for use, (which is a bailment,) in that the property x)f the 
6ioney, or other thing lent for consumption, vests in the 
borrower, to be (not retumedy but) replaced by him, with 
an equivalent ;^ — ^together with such compensation for the 
loan, as may have been stipulated. The compensation 
(dr the loan of money is interest; and for performance of 
the'tisrnis of lite cbntract, on the part of the borrower, it is 
usual to take security, consisting in pledges, or sureties, or 
both:— of each of which two subjects, namely interest, 
and securitjf, in their order. 

Though interest upon loa;ns appears to have been always, 
allowed by the Hindu law, yet, prohibited, as it is, as a 
means of acquisition to the two higher classes of Brahmin, 
and Cshatrya; the prejudice that existed against it with 
the Jews^ and among other ancient nations, operated, it is 
plain, with the Hindu legislator; according to whom, 
** neither a pinest, nor a military man must receive interest 
" on loans; though each of them (he iadds) may pay the 

^ sm&ll interest permitted by law, on borrowing for some 

» 

^* pious use, to the sinful man who demands it."(^) But, 
as the Jews, restricted from taking it from one another, 
were permitted to take it from a stranger,(') so is it ex- 
piressly allowed to the mercantile class, (the Vaisya,) as 
an unexceptionable mode of subsistence.(*) Appropriate 
kinds are specified, varying in number with different 



(1) Menu, ch^VIIL 151. 1 Dig. 32. 

Harita, 1 Dig. 53. 
(2)Mettu, ch. X. 117. 1 Dig. 434. 2 4d. 137. 

(3) Dent. ch. XXIII. 20. 

(4) Menu, ch. X. 115, 116. 2 Dig. 135, et seq. 
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authorities, according as it hasjbeen contracted for; (^ 
which Menu says, ought to be from day to day^C) though 
it is most commonly reserved by the month.(*) The 
longer or' shorter period, by which interest is reckoned^ 

'Concerns the option of repayment, and the avoiding of 
fractions. A short period being considered to be in the 
debtor's favour, the creditor is not to stipulate for reckoning 
it by a longer one. Whatever may be the rate demand- 
able by the sinful many upon a loan for a piotis use^ it 
has, in general, ever, been high in India, according to the 
risk run, and in the direct order of the classes; a higher 
rate being demandable, as the class whether of the bor- 
rower or lender is inferior; — ^the Ipwer the tribe, the 
higher the interest that may be exacted.(*) : It varies also 
according to the existence, or non-existence of a pledge. (^ 
Involved in apparent contradiction, the subject is con- 
sidered by Jagarinatha to be intricate; (^) nor has his 
commentary always the effect of elucidating what is 
obscure, or disentangling what is perplexed. Though 
the law has prescribed certain rates, as respectively ap- 

' plicable to the different classes, and serving, as they do, 
to govern cases» in which interest becomes payable, with- 
out previous agreement, it is to be collected, that the 
rules on the subject leave the parties at liberty to disre- 
gard them, substituting other terms,, where they think 



(1) Texts and Commentaiy,. 1 Dig. 49 ta 51. 

(2) Menu, ch. VIII. 151. - 

(3) Jagannatba, 1 Dig. 34. 

(4) Menu, ch. VIII. 142. 1 Dig. 45. Append, p. 460.— E. 

(5) Menu, ch. VITI. 140, et Beq. t Dig. 29* et seq. 
(6)1 Dig. 53, 
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proper. (i) Like our- own, .the Hindu law contettiplatea 

cases, where the risk being greater than the specified 

. •• 

rate will compensate, a higher may be bargained for, 
according to the nature of it, whether it be by sea, 
or by land, answering, in some degree, to our respon- 
dentia; the consideration, in these cases, being not only 
thp increased risk of non-payment, but the superior profit 
accruing to the borrower, by the danger to which he 
and his property are exposed:— in all cases of the 
sort, the adjustment of the interest is to be settled 
between the parties, "by men well acquainted with sea 
'* voyages, or joumies by land ; — with times, and with 
!* places." (*) It has shewn the same consideration, 
where the contract has taken place in 3. foreign cour^try : 
' the rule being, that, however ^different, the customary 
rate prevails, and must be paid.(^) Whatever be the. 
-rate, or the reservation of it, all authorities seem to be 
.greed, that mterest, «Me it continue, «., cannot bear 
interest; and that compound interest cannot be con- 
tracted for.(*) At the same time, the debtor being unable 
to pay the interest reserved, at the time agreed, nothing 
exists to hinder the parties from renewing the contract, 
first coming to an accoimt, and turning the inj:erest due 
into principal ; from which date it will, in effect, carry 
interest.^ But, it imports the lender not to let interest 

(1) Catyayana, 1 Dig. 50. Id. 70, et seq. 

(2)Yajnyawalcya, iDig. 46. Id. 80. 
Menu, ch. VIII. 157. 1 Dig. 48. 

(3)Nareda, 1 Dig. 53. Id. 83. 86. 88. 

(4) Menu, ch. VIII. 153. Vrihaspati, 1 Dig. 49. 
Nareda, 1 Dig. 60. Yajnyawalcya, id. 51. 

(5) M^nu, ch. VIII. J 54, 155. 1 Dig. 65. 83. Vrihaapati, « Dig. 70. 
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tso run in airear, as to equal the principal, before commg 
to such an accoimt ; since it is also settled, (as with us,) 
tiiat it never can be allowed to exceed the principal; 
but ni]ast stop there, as it does upon- a tender. (^) The 
position, however, is confined, generally, to loans of 
monetf ;•*— not extending to grainy . and other things, of 
which loans may be made, not involving the notion of 
usury. ' Of 'those, the amount of interest, running on, 
is not litdited to the principal.(^) \ On the other hand, 
Many things are enumerated, that, in their nature, bear 
no interest; as a debt contracted at play; a sum due on 
account of suretyship;- an unliquidated demand, and 
others ; though, upon any of them, it may be reserved 
by agreement. (^ 

To proceed to the subject of sureties^ that of pledges 
having been already discussed.(*) In the adoption of 
sureties, a variety of persons are enumerated, who (it is 
said) should never be accepted as such. The exceptions 
involve either some inconsistency with prior engagements, 
or some incompatibility with subsisting connexions; 
if not an evident risk of the object failing, from the 
character, or description of the person proposed, in the 
event of his being selected, as the intended surety.(*) 
In ^ system, however, like that of the Hindus, not re- 



(1) Yajnyawalcya and Vislma, 1 Dig. 153. Gautama, id. 158. 
Apprad. p. 

(3) Menu, ch. VIII. 151, and Texts from Ixii. to Ixx. with the Commentary, 
1 Dig. llf to 125. 

(5) Texts Ixxi. to Ixxr. with the CcMnmeintazy upon th«n, 1 Dig. 124 to 

133. 

(4) Ante, p. 287. 

(5) Catyayana, 1 Dig. 226. 
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stricted to positive ordinance, they may be considered 
perhaps, for the -most part, as affording matter of pru- 
dential caution, rather than of legal disqualification; — 
though the rejection of one undivided brother^ as a surety 
for another, respecting a common interest, would indeed 
be consonant to the strictest law, as has appeared in the 
chapter on parceners. (^) Sureties are for appearance, for 
the honesty of the debtor, or for payment ; (^) and bail in 
an action. may be taken from the plaintiff, as well as from 
the defendant.^^HSi3retieft for payment are bound for de- 
livery to the creditor of effects pledged by the debtor; (*) 
as suretyship for appearance^ includes also that for or- 
deal, (*) (a mode of trial not available in our courts,) so 
that, if the debtor, liable to ordeal, be not forthcoming, 
the surety must pay the debt : and, where it is for ap- 
pearance generally, the production of the debtor, at the 
time and place agreed, subject to insuperable impedi- 
ments, must be bondjide, so that he may be amenable to 
pa3rment ; (f) the law being indulgent with respect to the 
time allowed for producing him, where he has ab- 
sconded; as well as^ in every case, with respect to the 
obligation of the surety to pay, where it has become 
absoiute, by the failure of the prinGipal.(*) The surety 
kr honesty is answerable, if, by confidence in his repre* 



(1) Ante, ch. VIL p. 205. 

(2) Vrihaspati, 1 Dig. 253. Nareda, Id. 237. 
Yajnyawalcysi and Catyayana, Id. 239. 

(3) 1 Dig. 246. 

(4) 1 Dig. 240. Ante, p. 207. 

(5) 1 Dig. 243. 
(6)1 Dig. 244. 
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sentations, the creditor has been misled ;Q involving si 
question of responsibility, that occupied, not long since, 
a good deal of attention in Westminster Hall ; upon 
which the opinions of the Judges of England veere di- 
vided. Between suretyship for payment, and the other 
two kinds, there is this difference, that, in the two latter 
cases, the surety dying, and the principal neglecting to 
pay, the sonis of the surety are not answerable, unless 
their father was himself indemnified; and then the son 
is liable ; as he is, in all cases, subject always to assets,: 
and without interest, where the undertaking was for pay- 
ment.(^) Of sureties, jointly bound, each is answerable 
for his proportion only of the debt to be paid, unless it 
shall have been otherwise agreed. (^) The surety, having: 
paid, has his claim over against his principal, for re- 
payment; the measure of which varies, according to cir- 
cumstances, and according to the nature of the com- 
modity, as distinct from money, for the return of which 
the; principal has contracted. (*) 

In all cases of loans, not only is it urged to take either 
a pledge, or a surety ;(*) but the acknowledgment of the 
surety, and the agreement for the loan, are also recom- 
mended to be in writing : of which forms are given; 
in the. Digest. (®)-7-Good rules! but not indispensable;— 



(1)2 Dig. 236. 

(2) Mena, ch. VIII. 160. 162, Yajnyawalcya, 1 Dig. 247. 
Catyayana, id. 248. 255. Append, p. 465, 464.— C. 

(3) 1 Dig. 257. 

(4) 1 Dig. 258 to 262. 

(5) Vrihaspati, 1 Dig. 19. Nareda, |d. 27. 

(6) 1 Dig. 2 1 to 28. Id. p. 241. 
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since, infringing, them, ^* if (says Jagannatha) a man der 
** liver a loan, . without either pledge or writing, he vio- 
'^ lates no duty ; and the debt being any how proved, the 
*^ debtor shall be compelled by the king to repay it to his 
" creditor. "Q Trade, and money lending, though the 
proper business of the {Vaisya, or) iwercflfw/ife.class,Q are 
permitteji even to the Brahmin^and the Gsfaatrya; if un- 
able to subsist by more appropriate means.(*) 

3. The subject of money-lending, or the contract of 
borrowings having been discussed, the next for consi- 
deration is, that of purchase and sale, or of exchange; — 
barter being, in effect, a sale, and subject to the same 
rules; the difference consisting only in the distinction be- 
tween a price, which is applicable to a sak, and auv equh- 
t?a/ew^,> which is applicable to ea;'cAflri2g'e; as remarked by 
Jagannatha.(*) 

Sale, then, is constituted by payment of the price, and 
delivery of the article, according to agreement. On goods 
sold and delivered, but not paid for on demand, interest 
accrues after six months from the sale ; as it does on the 
price ^paid, wjiere the article has been kept back ;(^ unless 
" there have been a special agreement, as to the times of 
."delivery and payment. "(^ A thing sold, and not deli- 
vered, (subject to any special agreement,) is at the risk of 
the vendor; so that, if, while it remains unduly in his 



(1)1 Dig. 27. 

(2) Menu, ch. VIII. 410. 1 Dig. 12,— Ante, p. 16,-*Pott, p. 308. 

(3) Viihaapati, 1 Dig. 14. Poit^ p. 308. 
(4)2 Dig. 336. 

(5) Catyayana, 1 Dig. 101. 
(6)Nareda,2Dig. 319. 
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hands/ita value'sink; he mnst mkVe it good, with an atten^ 
tion to the ev^itual profit^ where it was purchased for ex- 
portation; the same obligation attaching, by whatever 
means it may be h)st.(^) Where the price has notbeeii 
stipulated, the law implies a reasonable one, (quantum vak- 
bat;) to be settled, in case of dispute, by merchants.(^) 
If, instead of paying down the price, earnest be paid, and 
the buyer afterwards break the . agreement, the earnest is 
forfeited; and if, in such case, the seller break it, he is 
liable to repay the earnest twofold.(^) Where 4;he matter 
rests on the original >agreement, and the vendee, upon its 
being tendered, refuse to accept the commodity he has 
bought, there is, with regard to him, an end of the con<- 
tract; and the owneif may dispose of the article as hd 
pleases, the vendee being responsible for any loss, resulting 
from his not having completed his purchase.(*) One of 
the most importaait considerations in every sale, is the se^ 
Purity of the vendee,, not only as to.the right of the; vendor 
to sell, but as to the thing sold proving what it ;was r^pre* 
sented to be, according to the. faiir . innderatanding of the 
buyer. Aiid,:iipon. these two points, as upon so mwsj\ 
others, relating to contrasets, thecei ii^ a etriking suaakgy^^ ' 
between the Hindu law and our ovm; With regard to 4ihe 
first, the general'principle is, that a^nfe vdthout ownership 
in the vendor, being, void, there is no safety for a purchaser^ 
but in market overt. Market overt, as opposed to all 



(1) Nareda, 2 Dig. 318, 319. Yajnyawalcj%, id. 3l9. 
(2)Nareda, 2Dig. 329. 

(3) Yajnyawalcya and Vyasa, 9 Dig. 3!W. Id, 1, 205, 

(4) Nareda, 2 Dig. 327. YajnyawaUcya, id. 304. 
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iaraffic with suspicious character^ in secret places, at im^ 
proper times, or for unfair prices, as circumstances indi'f 
eating fraud jQ is, in strictness, that which is carried oe 
before the king's officers; whei^, fay means of a proper 
entry, the seller may be known^ and got at ;Q) — ^the estar 
blishment of markets and fmrs^ with the regulations of 
weights and 7»ea^»re^, as well as the rights of />re-mph' 
and embargo^Yizsmg belonged to the prerogative in India, 
ever since the days of Menu.(^) But, it is said, that 
^mrket is mentioned as an instance only; and that tiie re^ 
quisition of the law is satisfied, by a purchase made 
openly in the presence of respectable per8on8;(*) The pur-* 
chase having been so far unexceptionable on the part^ of 
the purchaser, it remains for him still, if questioned, to 
produce the seller, for which time is to be given ;(*) 
who, being produced, the owner recovers his property, and 
the buyer receives back his price.(^) The seller not being 
to be found, the owner is entitled to get back his property, 
paying the buyer one-half what he paid for it; presiuning 
the purchase on his part to have been faif.(^) And, if not 
having been made in market overt, the buyer cannot pror^ 
duceihe seller, he is liable to relinquish the goods so 
bought to the owner, on proof by the latter of his pro-. 



(1) Yajnyawalcya, 1 Dig. 489. Vrihaspati, Id. 511. 
' Nareda, Id. 512. 2 Id. 14. 

(2) 1 Dig. 488, 489. 2 Id. 145. 

(3) Menu, ch. VIII. 401. 403. 399. 
(4)1 Dig. 489. 

(5) Catyayana, 1 Dig. 484. 

(6) Menu, ch. VIII. 201, 202. 1 Dig. 502. 487/ et 0^. 
Marichi, 1 Dig. 510. 

(7) The same authorities* 
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perty ;(*) — a sale under these circumstances being regarded 
as void. The equity of the Hindu rule, where the loss 
is divided, consists in the supposition of the owner having 
been in some fault; since otherwise, it is imagined, he 
could not so have lost his property ; — ^an inference that is 
'made by the law, even where he had been robbed of it ;(*) 
for which supposed fault, he forfeits half its value, as the 
price of getting it back, under the special circumstances ; 
while the purchaser eventually loses half what he gave for 
it, as a punishment for buyiikg from one, whom he cannot 
afterwards produce.(*) Not unlike the regulation, amoii^ 
the ancient Visigoths, noticed by Sir William Jones ; ac- 
cording to which, " if precious things were deposited, and 
" stolen, time was given to search for the thief; and, if he 
"could not be found within the timel limited, 9. moiety of 
" the value was to be paid by the depositary to the 
" owner, ut damnum ex medio lUei^que smtirieret'X^) Such 
is the difference, by the Hindu law, between a public and 
?L private sale ;(*) each implying a warranty, in respect to 
the title of the vendor ; as was the case by the civil law, 
and is. by our own. 

With respect to the >ecowrf point, regarding the integrity 
of the article purchased, forming one of the eighteen titles, 
of Hindu law, under the head of " rescission of purchase 
and sale; '(f) here also, the 'law expects that a thing be, 

<1} Chandeswara, 1 Dig. 484. 

(2) 1 Dig. 1 J9, 130. 

<3) Vrihaspati, 1 Dig. 509. Narcda, Id. 505. Id. 508. 

Vishnu, Id. 510. 
^4) Essay on die Law of BailBoents, p. US. 
(5)1 Dig. 484. ^ 
(6) Menu, ch. VIH. 22«. 2 Dig. 307. 
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wliat it is represented to be.0 But, in general, it is tt^ 
buyer's own fault, says Jagannatha, if he examine not the 
commodity ;(*) and it is his duty, ^^ to know what may be 
f* the loss on each article, and what the gain."0 There- 
fore, it is not sufficient, that the price of an article have 
been high, to subject the seller, on this accoimt, to have 
it thrown back upon his haiids ; it must, for this purpose, 
have been excessive.(^) Of marketable things, the prices 
are, as they may have been' settled by authority for the 
market ;(f) any combination to defeat which is punish* 
able with the highest amercement,(^ — -being a thousand 
panas.Q) If the desire to rescind the contract arise from 
the discovery of a blemish, or defect in the article, utim 
hnown to both parties at the timey it may be returned^ 
within the period limited for the purpose; difierent periods 
being allowed for examination, or trial, according to its 
nature, as it is more or less perishable* If firaudulently 
sold, with a conhealed blemish, it may be returned at any 
time.(®) And fines are declared,^ against those who falsify,, 
or cheat in ^weights, or measures ; who adulterate drugs or 
Other things, with improper mixtures, for the purpose ot 
sale ; or who disguise one thing for another, counterfeit-* 

» 

ing ^' the skin of a tiger, by colouring the skin of a cat ; 



(1) Menu, ch. VIII. 203. 1 Dig. 514. 2 Id. 316. 

(2) 2 Dig« 321. Ante, p. 131. 
(3)Naieds,2l)ig.313. 
(4)2Dig.312,et8eq. 

(5) Menu, ch. VIII. 402. Yajnyawalcya, 2 Dig. 333, et seq. 

(6) Yajnyawalcya, 2 Dig. 332, SSS, 

<7) Menu, ch. VIII. 138. 

(8) 2 Dig. 316.— Id. 309, et seq. 314, et seq. 
^snedaL and Vribaspati, 2 Dig. 325. 
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** or a ruby, by tinging a glass bead with another hue';'- 
for which the penalty is eight times the amount of the 
sale.Q ' ^ 

, 4> The remaining contract, to be adverted to> is that 
of debt J (Rinadany) constituting the first of eighteen titles, 
enumerated by Menu ;(^ reserved for mention here the 
last, as being involved in, and, for the most part, the re4 
suit of, other contracts, already, detailed, rather thana^ubr 
stantive and independent one; respecting which, most 
that occurs among the only authorities referred to, as such, 
in this work, has been anticipated, either in the preliilbi-^ 
nary observations upon contracts in general, peferring^, 
among other things, to the circumstances, imder which pwi^r 
ticular persons are, or are not, capable of contracting 
debt, (^) with the considerations that are excluded, as 
unlawful i(f) or in the chapter of " Charges on the Inherit* 
" ance," shewing, how far the obligation of payinent at- 
taches,: upon the death of a debtor, on his representative j 
as also the order in which it is to be made, where there i^ 
a deficiency of assets ;(^) or, lastly, in discussing the two 
accessory contracts of pledges,(^) and suretie8,(^) with the 
subject, of interest.(®) Among the provisions applicable 
to the subject, is to be noticed the period, within which 
actions must be brought ; being, for the recovery of debt. 



(1) Yajnyawalcya, t Dig. 329, et seq. 
<2)Menu,cli. VIII. 4. 139. 

(3) Ante, p. 270. 

(4) Ante, p. 273. 

(5) Ante, p. 226» 

(6) Ante, p. 287* 

(7) Ante, p. 298. 

(8) Ante, p. 295. 
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oif other porstmal matters, ten years.0 Nor is a suit the 
only mod^ of forcing it ; the text of Menu, cited in the 
Mitacshara, authorizing the recovery of a man's property, 
^' by the aid of laws, divine or human; by stratagem ; by the 
'* practice of achdritum; and even by force :"(^— by acha- 
nVi^m^being meant that remarkable one of sitting ^Aerra^i at 
the door of the debtor, abstaining from food; till, by the fear 
of the creditor dying at his door, con^pliance, on the part of 
the debtor, is exacted; — an alarming ispecies of importunity, 
prohibited in the Bengal provinces, by one of the Bengal 
Regulations; the preamble to which, dravirn up by tibelate 
Mr. Duncan, while president at Benares, gives an inter 
resting description of this extraordinary proceeding ;(*) 
existing in practice probably, rather than warranted in 
law; if it be true, that, ^ a Hindu court, such a settle? 
ment would not be pleadable to an action by the cre^ 
ditor, against the same debtor, for the same cause ; on the 
ground, that the debtor should have resisted such a mode 
of enforcing pajonent, making his creditor amenable for 
the attempt.(^) In ease of a suit, both arrest and bail aie 
competent; not, however, without consideration of the 
character of the defendant, as to trust- worthiness.Q If, 
upon the trial, the plaintiff be convicted of having pre*- 
ferred a false claim, or the defendant of having set up a 
false defence, either party is liable to be amerced, in twice 
the amount of the sum in dispute, having done it know- 

(1) Vrihaspati, 1 Dig. 185. Append, p. 465. 

(2) Bebufltah of Hindu officeis ; Beng. Kep..l808. p. 175. 

Menu, ch. VIII. 48, 49, 50. 176. 1 Dig. p. 337.— Ante, ch. VI. 

(3) Vrihaspati, 1 Dig. 339. 354.— Asiat Reg. vol. p. 

(4) Ellifl in MSS. penes me ; and see Menu, ch. VIII. 168* 

(5) Catyayana* 1 Dig. 346. 

x2 
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ingly :Q) and, under any circumstances, the parties aresul>« 
ject to a tax, toward defraying the charges of judicature.(^ 
The creditor being of equal or superior class with his debtor, 
an arrangement may be made for working out the debt;Q 
the wor^ stipulated being consonant to the class of the 
debtor, and not excessive ; if it be, he will be entitled to 
his release.(^) Should he be incapable of labour, time 
must be given him for payment. (*) Such is the course, where 
a defendant has no eflfects to satisfy a judgment ; in which 
case, a Brahmin can only be compelled to pay according 
to his income, ^' by little and little."(^) But, in this, and 
every case of exemption in fevour of the Brahmin, one of 
the sacerdotal class is intended ; all being born capable of 
that class, but few, comparatively speaking, belongii^ to 
it; the rest being secular Brahmins, pursi^ing various 
worldly pursuits permitted to them by the law.('^) The sa- 
cerdotal, learned Brahmin, has indeed various exemp-^ 
tions, extending to capital punishment ; but their num* 
ber has probably, in all time,' rendered their claim an -evil 
of no greater importance, than what results in other.com* 
munities from the tolerance of privileged orders ; and cer* 
tainly not greater than what existed under our own law, 
while benefit of clergy was in full force. 
The above particulars, treated it sufficient length, by 

(1) Menu, ch. VIII, 59. Yajnyawalcja, 1 Dig. 367. Append, p. 44?. 

(2) Yajnyawalcya, 1 Dig. 372. Vishnu, Id. 374. 

(3) Menu, ch. VIII. 177. Id. I-X. 229, 

(4) Catyajana* 1 Dig. 352. , 

(5) Nareda, with the Commentary, 1 Dig. 363. 

(6) Menu, ch. VIII. 177. 

Yajnyawalcya, and Commentary, 1 Dig. 351 • 385. 
Jagannatha, 1 Dig. 354. 

(7) Ante, p. 98.30K 
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Hindu writers, on the title under consideration, it would be 
impertinent to dwell upon here; the King's Charters, and 
Company's Regulations having settled the means, by 
which matters in dispute between Hindus are to be pur^ 
sued, in British courts of justice. For the like reason, the 
law of pleadingyQ) and of evidence j is passed over, though 
entering (particularly the latter) into Hindu, as well as 
European treatises, on the subject of contracts. But these 
parts of their law, also, not having been, by the Royal 
Charters, reserved, to the Natives,(*) sufficient be it to ob- 
serve, that, Hindu pleading^ was noticed with com- 
mendation by Sir William Jones ;(^) and that, with 
some trifling exceptions, the Hindu doctrine of evi- 
dence is, for the most part, distinguished nearly as 
much as our own, by the excellent sense that determines 
the competency, and designates the choice of witnesses, 
with the manner of examining, and the credit to be 
given them; as well as by the solemn Earnestness,, 
with which the obligation of truth is urged, and incul - 
cated ; insomuch that less cannot be said of this part of 
their law, than that it will be read by every English lawyer 
with a mixture of admiration and delight, as it may be stu- 
died by him to advantage.(*) Even the pious perjury^ 
which it has been supposed to sanction, (f) being resolvable. 



• \ 



(1 ) Menu, ch. VHI. Vyaaa, 1 Dig. 869. Nareda, Id, 370. 

(2) See case of Syed Alley v. Syed Kullee Mulla Khan (1813) ; Notes of 
Cases at Madras, vol. ii. p. 189. 

(3) See Preface to Dig. p. zii. 

(4) Menu, ch. VIII. from v. 13, to v. 122. 

Yajnyawalcya, 1 Dig. 393, etjeq. Append, from p. 466 to 474. 

(5) Menu, cb.VIlI. v. 103, 104. Pref. to same, p.xriii. 

See Hedaya, vol. ii. b. zxi. p. 666. Aul. Gell, lib. i. cb. III. 
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after all, into no greater liberty, than what our juries (not 
indeed with perfect approbation) have long been allowed 
to take, where the life of a prisoner, on trial before them, is 
sometimes at stake, — credit is to be given to the pregnant 
brevity of the Hindu oath j viz. " What ye know to have 
" been transacted in the matter before us, between the 
** parties reciprocally, declare at large, and with truth fQ) 
as also to the noble warning, with which the subject, as 
detailed by Menu, is ushered in, that, " either the Court 
" must not be entered by judges, parties, and witnesses, 
" or law and truth must be openly declared. "(*) Nor, re-^ 
cujring to the code that has been under consideration, so 
far as Britain is concerned in administering it, does aught^ 
for the present, appear to remain, but to repeat the hope^ 
that it may adhere to the policy, which dictated to its legis- 
lature ^he Acts^ preserving to the Hindus its essentials ; — a 
policy, which it employed the powerful energies of one 
great man,(^) exerted in the service, and for the benefit of 
his country, anxiously to establish and maintain ; as it did 
those of a distinguished ornament to his profession, exer- 
cising in their behalf, both on, and off the seat ofjustiee, 
his elegant and varied faculties, to illustrate and pro* 
mote ;0-^a code, which liberal minds,' making allowance 
for ancient superstitions, and respecting, with indulgence^ 
primeval usages, will be unwilling to disdain, revered^ 
(^s it has been remarked to be,(*)) " as the word of the 

(1) Menu, ch. VIII. 80. 

(2) Menu, ch. VIII. 13. 

(3) The late Lord Viscount MelnUe. 

(4) The late Sir William Jones. 

(5) Preface to translation of Menu, p. xix. 
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/f Mosit High!" — just as we, upon evidence deemed by us 
to be sujEcient, believe the Decalogue to have been so de- 
livered> at an early period, to the Jews; while eminent per* 
spns among us have thought, (in common with the Hindus^) 
that ktters themselves, so far from being of human inven- 
tipn, were an immediate gift from " the beneficent Cre- 
" ator."Q For the system in question, we see plainly, that 
it is top much a mixture of " despotisiii and priestcraft,"(0 
.to have had the origin ascribed to it. But let us not, 
with unbecoming self-sufficiency, be too severe upon hu- 
man error; unable, as we are, to estimate its source, or 
judge of its associations. Rather let us, with character*- 
ifi^tic gj^nerosity, toward a people that deserve well of us, 
(doing, mprepver, by them, as we would be done by,) en- 
deavour to. preserve to them, inviolate, at least its most* 
useful portions ;— in which hope and confidence, the pre- 
sent essay was begun, and has been finished ; — a work, 
)ong contemplated, and by many often desired; condens- 
ing, with probable, if not with perfect accuracy, within 
the shortest practicable compass, the principal doctrines 
pf the Hindu law, referable to subjects of special in- 
terest, as of the most frequent occurrence; — in the course 
of which have been adjusted, and applied, the ancient au- 
thorities, compared with the opinions of the living ; not 
without attention to the conflicting tenets of different 
schools ; with occasional reference, for the sake of illustra- 
tion, to other codes, and especially to our own ;-— the fruit 
finally, of independant leisure, earned by near twenty 

(1) Menu, cited in 1 Dig. 24. 

(2) Preface to translation of Menu, p. zvii. 
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years' assiduous administration of justice, among the pecM 
pie whom it concerns. Having accomplished so much, 
towards rescuing parts of their law from the confusion in 
which it lies, and the uncertainty that has been thought 
to characterize it, despondence, as to how the attempt may 
bereceived, ought not perhaps to be entertained. At least, 
a consciousness, as well with regard to the design, as to 
the care employed in its execution, cannot fail to afford a 
reward, consonant to such an undertaking; namely, anin^*- 
ward satisfaction, that will, no doubt, be vastly enhanced, 
should it prove of the use intended ; — thereby virtually con- 
tributing to the contentment, apd thence to the attachment 
of our Hindu subjects, confessedly partial to their own in- 
stitutions; and thus warranting its author in. ascribing to 
his connexion with India, in some small degree, the noble 
self-congratulation, to which the Athenian youth were, 
with reference to their coimtry, by their early devotions, 

taught to aspire — ^Tijv varplSa ovk tkamo wapaStoa^, irXuio 

& Kai apa(«).(^) 



(1) Patriam liberis non relmquami in deteriorei aed podiia in mdioroi stat^ 
Petit. Leq. Attic, p . 13. 231 . 
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Account by H. T. Colebrooke, Esq. of the 
Hindu Schools of Law. 

The laws of the Hindus, civil and religious, are by 
them believed to be alike founded on revelation, a portion 
of which has been preserved in the very words revealed^ 
and constitutes the Vedas, esteemed by them as sacred 
writ. Another portion has been preserved by inspired 
writers, who had Revelation present to their memory, and 
-who have recorded holy precepts, for which a divine sanc- 
tion is to be presumed* This is termed Smriti^ recollec- 
tion, (remembered law,) in contradistinction to Srutiy audi- 
tion,, (revealed law.) 

' ■> . 

The Vedas concern chiefly religion, and contain few 
passages directly applicable to jurisprudence. The law, 
civil arid criminal, is to be found in the Smriti, otherwise 
termed Dharma Sastra, inculcating duty^ or means oi moral 
merit. So much of this, as relates to religious observances, 
may be classed, together with ancient and modem rituals, 
(bearing the designation of Calpa^ or Paddhatiy) as a sepa- 
rate branch ; and forensic law is more particularly under^ 
stood when the Dharma Sastra is treated of 

That law is to be sought primarily in the institutes, or 
collections (sanhitas) attributed to holy sages: the true 
authors, whoever these were, having affixed to their com- 
positions the names of sacred personages : such as Menu, 
Yajnyawalcya, Vishnu, Parasara, Gautama, &c. They are 
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implicitly received by Hindus, as authentic works of those 
personages. Their number is great : the sages reputed to 
be the authors being numeroiis; (according to one list, 
eighteen; according to another, twice as many; according 
to a tkird, miany more';) and several works being ascribed 
to the sameiauthor: his greater or less institutes, (FrSfAaf, 
or Cughu^ or a later work of the author, when old, 
i^Vriddha.) 

The written law, whether it be ^ruti or smriti^ direct re- 
velation, or traditional, is subject to the same rules of inter^ 
pretation. Those rules are collected in the Mimimsij 
^hich is a di3quii3ition on proof and authority of precepts. 
It is considered as a branch of philosophy ; and is properly 
the logic of the law. 

In the eastern part of India, viz. Bengal and Bahar, 
where the Vedas are less read, and the Mim&nsd \&&^ 
studied than in the south, the dialectic philosophy, or 
^NydyUyis nwre consulted, and is there relied on for rul^s 
,of reasoning and interpretation upon questions of law, as 
-well as upon metaphysical topics. 

Hence have arisen two principal sects or schoo^ 
which, construing the same text variously, deduce upon 
some important points of law diiferent inferences from the 
same maxims of law. They are subdivided, by farther 
diversity of doctrine, into several more schools or sects of 
jurisprudence, which, having adopted for their chief guide 
a favourite author, have given currency to his doctrine in 
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particul^at countries, or among distinct Hindu nations : for 
the whole Hindu people comprise divers tongues ; and the 
manners and opinions, prevalent among them, differ not 
less thaii their language. 

The school of Benares, the prevailing one in middle 
India, is chiefly governed by the authority of the Mitdc- 
shard of Vijnyiiniswara^ a commentary on the institutes 
of Y&jnyawalcya. It is implicitly followed in the city 
and province of Benares: so much so, that the ordin^ 
phraseology of references for law opinions of Pandits, 
from the native judges of courts established there, previous 
to the institution of Adawluts superintended by English 
judges and magistrates, required the Pandit, to whom 
the reference was addressed, " to consult the Mit4cshara," 
and report the exposition of the law there founds appli- 
cable to the case propounded* 

A host of writers might be named, belonging to this 
school, who expound, illustrate, and defend the Mitdc- 
shard's interpretation of the law. it may be sufficient to 
indicate in this place, the Viramitridatfa of Mitra Misra, 
and the Vivdda tdndbva, and other works of Camaldcara: 
They do tiot, so far as is at present recollected, dissent 
upon any material question from their great master. 

The Mitdcshard retains much authority likewise in the 
south and in the west of India. But to that are added, in 
the peninsula, the Smriti Chandricd and other works 
bearing a similar title, (as Ddttaca Chandricd^ Scc.j com^ 
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piled by DSvana Bhattay together with the works of 
M&dhava Acharya, and especially the Commentary on 
Pdrdsara, and likewise the writings of Nanda Pandita, 
including his Vaijhyanti^ and Dattaca MimdnsA; and also 
some writers of less note. 

In the west of India, and particularly among the 
MarahattaSy the greatest authority, after the Mit&cshardy 
is Nilacanfhaj author of the Vyavahdra MayUc'ha^ and 
of other treatises bearing a similar title. 

In the east of India, the Mit&cshardj though not abso- 
lutely discarded, is of less authority, having given place 
to others, which are there preferably followed. In North 
Bahar, or Mithildy the writings of numerous authors, 
natives of that province, prevail; and their doctrine,, 
sanctioned by the authority of the paramount Raja of the 
country, is known as that of the Maithila school. The 
most conspicuous works are the Vivdda Retndcara, and 
other compilations under the superintend ance of ChandS- 
:sivara; the "Vivdda Chintdmaniy with other treatises by Vd- 
chespati Mi^sra; and the Vivdda Chandra^ with a few more., 

To these are added, in Bengal, the works oiJimtita 
VdhanCj and those of Raghunandana, and several others, 
constituting a distinct school of law, which deviates 
on many questbns from that of Mithildy and still more 
from those of Benares, and the Dekhin^ or southern 
peninsula. 
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Note by Mr. C 

An anonymous author, in a publication entitled, *' Ob- 
^^ servations upon the Law and Constitution of India,^' 
has adverted to my use of the term school in the sense in 
which it is here employed,; and has observed, that I talk 
** of the Bengal school, and the Benares school holding 
*' different laws, as if the question were of taste, or of the 
** fine arts." 

I am yet to learn why schools are to be restricted to 
matters of taste and the ^ne arts ; or why jurisprudence is 
hot to be taught and studied in schools. Nor am I awar6 
that any more appropriate term can be chosen, ' when 
speaking of diversity of doctrine, deduced by a varied 
train of reasoning and interpretation, from the same 
premises. 

I may remark, as I pass, that the anonymous author has 
misquoted me. I am, not " found talking of schools hold- 
" ing different laws^^ but. different doctriifie, and different 
opinions. 

When the author, in the same paragraph, affirmed 
that " uniformity in the law of succession is generally 
" found in the same state," he had forgotten that the law 
is not the same in North and South Britain ,; and perhaps 
he had never heard of gavelkind and borough English, 

,(1)P.«40. 
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nor of customs of the city of London, and of the county of 
York ; much less can he have been apprized, that, but a 
few years ago, almost every province of France, every 
Pays Coutumier in that kingdom, had peculiar laws in 
relation to succession. 

^ When he censijr^d • the Hindus for want of uniformity 
In their laws, he overloioked, among his favourite Maho* 
medans, the discordance of sects, and discrepancy of 
doctrine. 

C^ he be ignorant, too, that the Hindu name comprises 
various nations, differing in language and in manners, as 
much as the various nations of Christian Europe? It is 
no more to ' be wondered, that law should be different in 
Bengal and Benares, than that it is so in Germany and 
Spain. 

H. T. C. 
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B. 

BY H. T. COLEBROOKE, ESQ. 

Extracted from Mr. Tucker's Financial Statement, 

1824. (;). 238.) 

As very incorrect notions appear to hare been enter- 
tained concerning the nature of the " Famhayttil' pre- 
vailing from ancient times in India, it is expedient to 
consult the writings of the Hindus themselves, who in 
treating of the administration ofjusticCy have occasion to 
advert to the subject The following is a brief summary! 
from very ample disquisitions, contained in Treatises of 
Hindu Law. 

An assembly for the administration of justice is of 
various sorts : either -stationary, being held in the towzi^ 
er village ; or moveable, being held in field or forest ; or 
it is a tribunal, superintended by the chief judge ap** 
pointed by the sovereign, and intrusted with the Royal 
Seal, to empower him to summon parties; or, it is a 
Court held before the Sovereign in person. The two 
first of these, are constituted at the request of parties^ 
who solicit cognizance and determination of their differ-* 
ences ; they are not established by operation of law, or 
by the act of the King, but -by voluntary oonsent The 
two last are Courts of Judicature, established by the 
Sovereign's authority: such a Court is resorted to for 
relief, as occasions occur ; and not as the first mentioned^' 
constituted merely for the particular purpose* 
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To accommodate or determine a dispute between con- 
tending parties ; the heads of the family, or the chiefs of 
the Society, or the inhabitants of the towa-or village, 
select a referee approved by both parties. 

Among persons who roam the forest, an assembly for 
terminating litigation, is to be held in the wilderness; 
among those who belong to an army, in the camp ; and 
among merchants and artisans, in their societies. 

Places of resort for redress, are, Ist^ The Court of the 
Sovereign^ who is assisted by learned Brahming, .a$ 
Assessors. It is ambulatory, being held where the King^ 
abides or sojourns. 

2ndi The tribunal of the Chief Judge {" PrMvivctca," 
or, *^ Dharmddhyacsha'') appointed by the Sovereign^ 
and sitting with three or more assessors. This is a 
stationary Court, being held at an appointed place. 

3rd.. Inferior Judges, appointed by the Sovereign's: 
authority, for local jurisdictions. From their decisions, 
an appeal lies to the Court of the Chief Judge, and thfence 
t<^ the Raja^ or King, in person. 



* / 



The .gradations in arbitration, are also three. 



1st. Assemblies of townsmen, or meetmgs of personi^ 
belonging to various tribes, and following different pro- 
fessions, but inhabiting the same place. 
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2nd. Companies of traders or artisans: conventions of 
persons belonging to different tribes, but subsisting by 
the practice of the same profession. 

3rd. Meetings of kinsmen, or assemblages of relations, 
connected by consanguinity. 

The technical terms in the Hindu, for these three grada- 
tions of assemblies are, 1st, Puga; 2nd, Srini; 3rd, Cuta, 

Their decisions or awards are subject to revision : an 
unsatisfactory determination of the '^ Cula^ or family, is 
revised by the ^^ Srinij' or company, as less liable to 
suspicion of partiality, than the kindred ; apd an unsatis- 

« 

factory decision of fellow-artisans, is revised by the 
*' Puga^' or assembly of cohabitants, who are still less 
to be suspected of partiality. From the award of the 
*^ Puga^^ or assembly, an appeal lies, according to in- 
stitutes of Hindu Law, to the tribunal of the " Pr/id- 
vivdc'a" or Judge ; and, finally, to the Court of the Rqja^ 
or Sovereign Prince. 

The ''Puga;' '' SrSni;' and '' Cula;' Bxe different 
degrees of " Panchdyeti ;" which, as is apparent, is not 
in the nature either of a jury, or of a rustic tribunal ; but 
merely a system of arbitration, subordinate to regularly 
constituted tribunals, or Courts of Justice. 

X 

It was not the design of the Bengal regulations to 
abrogate the " Panchdyeti^' or to discourage arbitration. 

Y 
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The judicial regulations of 1772, provided that, " in 
all cases of disputed accounts, &c., it shall be recom- 
mended to the parties, to submit the decision of their 
cause to arbitration ; the award of which shall become 
a decree of the Court. Every encouragement is . to be 
afforded to persons of chairacter and credit, to become 
arbitrators; but no coercive means to be employed for 
that purpose." 

This provision, in nearly the same words, of which the 
above is an extract, occurs in the regulations passed 
in 1780. 

It is repeated in the regulations of 1781, with this ad- 
dition, that " the Judge do recommend, and as far ^ he 
can, without compulsion, prevail upon the parties to 
submit to the arbitration of one person, to be mutually 
agreed upon by the parties;" and, with this farther pro- 
vision, that no award of any arbitrator or arbitrators, be 
set aside, except on full proof, made by oath, of two 
credible witnesses, that the arbitrators had been guilty of 
gross corruption, or partiality, in the cause in which they 
had made their award. 

Here we find the first deviation from the spirit of 
Hindu arbitration: the regulations of 1781 were drawn 
up by Sir E. Impey, and that deviation, which was in- 
tended to render arbitration more eflTectual, has, in its 
consequences, overset the system. Every dissatisfied 
party, unable to impeach the award of an arbitrator 
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without proving partiality or corruption^ $et about ca- 
lumniating the arbitrator; and imputed corruption to 
him simply, that he might obtain a revision of the award, 
which, in the Hindu system, he might have obtained in 
regular course of appeal, without any such imputation* 
As the practice grew, all respectable persons declined 
references, lest they should be calumniated by the dis* 
contented litigant; and ^' Panchdyeti'' has fallen into 
disuse. 
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